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Chapter 1 
Introduction 

 
The referral 
1.1 On 29 November 2012, on the recommendation of the Selection of Bills 
Committee, the Senate referred the provisions of the National Disability Insurance 
Scheme Bill 2012, contingent upon its introduction in the House of Representatives,1 
for inquiry and report by 13 March 2013.2 
1.2 References to page numbers in Committee Hansards are references to the 
Proof Hansard transcripts. Page numbers may differ to those in the Official Hansard 
when the Official Hansard becomes available. 

Scrutiny of Bills consideration 
1.3 The bills were considered by the Scrutiny of Bills Committee in its Alert 
Digest No. 1 of 2013. The Scrutiny of Bills Committee identified a number of concerns 
with elements of the bill. As of 12 March 2013, the committee had not prepared its 
final report on the matter. 

Conduct of the inquiry 
1.4 The committee advertised the inquiry in the national press and on its website 
and invited a large number of known stakeholders to make submissions. The 
committee received approximately 1600 submissions (listed at Appendix 1) 
Submissions are available for viewing on the committee's 
website http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committ
ees?url=clac_ctte/ndis/submissions.htm. 11 public hearings were held in a number of 
locations: Townsville, Brisbane, Newcastle, Sydney, Perth, Adelaide, Geelong, 
Melbourne, Hobart and Canberra. A list of stakeholders who appeared before the 
committee is set out in Appendix 2. 

The evidence 
1.5 With over one and a half thousand submissions, and eleven days of public 
hearings held across Australia in the space of five weeks, the committee amassed a 
wealth of information in a very short period of time. 
1.6 The committee wishes to particularly place on record its appreciation to the 
hundreds of people with disability, their families and carers, whose accounts were 
submitted from all over the country. Few of those personal submissions are quoted in 
this report, and a large number of them were confidential. The accounts they 

                                              
1  House of Representatives, Votes and Proceedings, 29 November 2012, p. 2013. 

2  Journals of the Senate, 2012, p. 3481. 

 

http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=clac_ctte/ndis/submissions.htm
http://www.aph.gov.au/Parliamentary_Business/Committees/Senate_Committees?url=clac_ctte/ndis/submissions.htm
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contained, however, spoke eloquently of the reasons why this revolutionary policy 
proposal is currently before the parliament. And, while not directly quoted, the 
accounts had a strong influence on the committee's understanding of the burning 
issues for people with disability and their carers. These included: 
• The need for services to be available – there were many accounts of capped 

programs and eligibility constraints causing people to miss out on needed 
support; 

• The need to end the delays – they harm everyone, and can have particularly 
harsh consequences for people with degenerative conditions; 

• The need to end substandard services and provide choice – we often heard 
'take it or leave it' approach to supports, and of a workforce with high turnover 
or insufficient skills; 

• The need to prevent fragmentation – there were numerous accounts from 
exhausted carers and people with disability, tired of repeating their stories to 
service after service, and of services not coordinating with one another 

• The need for the scheme to be extensive enough that unpaid carers, 
particularly families, get sufficient support – there was a disturbing number of 
accounts involving family breakdown linked to the demands of care. 

1.7 The committee would like to thank the Department of Families, Housing, 
Community Services and Indigenous Affairs (FaHCSIA) for its cooperation during 
the later stages of the inquiry, and in particular for its presentation of evidence to the 
committee at the hearing on 5 March 2013. The committee was pleased to note that 
the department had reviewed the evidence being received by the committee, and 
responded to many key issues raised with the committee. 
1.8 Governments will sometimes follow the work of a parliamentary committee 
inquiry and use the evidence to influence their policy thinking before the committee 
finalises its report. Such a process was evident during the current inquiry. This is 
particularly important in the case of the Nation Disability Insurance Scheme (NDIS) 
because of the volume of evidence and time frames involved. While this report has 
targeted a significant number of issues raised by inquiry participants, it was unable in 
the time available to be exhaustive of the arguments, or proposed amendments, put 
forward by submitters. The committee expects that the government will continue to 
consider suggestions made to this committee by stakeholders, whether or not 
explicitly addressed in this report. 

Availability of the Rules 
1.9 A regular issue raised in the evidence for this inquiry was the lack of access to 
the draft Rules that would provide much of the detail on how the NDIS will function. 
People with disabilities, their families, carers and organisations were understandably 
frustrated that they were unable to answer many basic questions about the NDIS 
because the information was not yet available. The committee understands these 
frustrations, and regrets that hundreds of people who took the time to examine the 
legislation and provide detailed comment to the committee were unable to do so with 
the benefit of having the full legislative picture before them.  
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1.10 While the committee accepts that the officers of the Department of Families, 
Housing, Communities and Indigenous Affairs (department) were not 'sitting around 
twiddling our thumbs and wondering how late we can provide [the Rules] to the 
committee', the committee's inquiry was made more difficult due to a lack of 
knowledge regarding what the Rules contained.3  
1.11 The committee considers that, as a matter of good public policy, when a bill 
seeking to institute significant national reforms is going to rely on extensive 
subordinate legislation, a draft of that ancillary material should be released as close as 
possible to the introduction of the bill itself, to enable both Parliament and the public 
to fully consider the issue before it.   

This report 
1.12 The structure of this report broadly reflects the order of material in the bill. It 
is organised as follows: 
• The remainder of chapter 1 examines the history and context of the 

introduction of the NDIS, and places on record the strong support for the 
NDIS among submitters; 

• Chapter 2 discusses the rights based approach, the need for a presumption of 
decision-making capacity on the part of people with disability, and 
accessibility issues; 

• Chapter 3 discusses advocacy; 
• Chapter 4 examines the processes around becoming a participant in the 

scheme; 
• Chapter 5 looks at participant plans; 
• Chapter 6 examines the provisions relating to registration of providers and 

conflict of interest issues that may arise; 
• Chapter 7 considers the nominee provisions, and appeal mechanisms 

generally; 
• Chapter 8 considers the compensation provisions and whether someone 

should be compelled to take legal action; and 
• Chapter 9 considers a number of issues around the Agency, and the 

composition of the Board and Advisory Council. 

The National Disability Strategy 
1.13 Since the signing of the first Commonwealth State Territory Disability 
Agreement in 1991, which created a framework for the delivery of specialist disability 
services, agreements between the Commonwealth, state and territory governments 
have underpinned the development of public policy supporting Australians with a 
disability. Concern about inconsistencies in the framework, however, led to a Senate 

                                              
3  FaHCSIA, Proof Committee Hansard, 5 March 2013, p. 65. 
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inquiry being initiated and undertaken by a predecessor of this committee. In February 
2007, that committee concluded that a national disability strategy was required. It 
recommended that: 

While the [Commonwealth State Territory Disability Agreement] should 
remain the basis for the delivery of disability services, the Committee does 
not consider that it is an adequate national strategic policy document. In 
order to ensure a coordinated national approach to improving the delivery 
of disability services, to ensure that people with disability access the 
services they require throughout their lives, to address interface issues 
within the disability sector and to ensure that future need for services is 
adequately addressed, a renewed national strategic approach is required. 
The Committee considers that a national disability strategy would reaffirm 
our commitment to equity and inclusiveness in Australian society for 
people with disability.4 

1.14 During the 2007 election campaign, the Australian Labor Party committed to 
the formation of a national disability strategy. After Labor formed government, and 
following Australia's ratification in July 2008 of the United Nations Convention on 
the Rights of Persons with Disabilities (UNCRPD), a discussion paper on the 
development of a national disability strategy was released.5 In 2009, a report on this 
consultation was published.6 
1.15 On 13 February 2011, the Council of Australian Governments (COAG) 
agreed to a ten year National Disability Strategy. The stated purpose of the strategy is 
to: 
• establish a high level policy framework to give coherence to, and guide 

government activity across mainstream and disability-specific areas of public 
policy; 

• drive improved performance of mainstream services in delivering outcomes 
for people with disability; 

• give visibility to disability issues and ensure they are included in the 
development and implementation of all public policy that impacts on people 
with disability; and 

• provide national leadership toward greater inclusion of people with 
disability.7 

                                              
4  Senate Standing Committee on Community Affairs, Funding and operation of the 

Commonwealth State/Territory Disability Agreement, February 2007, p. 21; see also 
recommendation 4, p. 40. 

5  Australian Government, 'Developing a National Disability Strategy for Australia', October 
2008. 

6  National People with Disabilities and Carer Council, Shut out: the experience of people with 
disabilities and their families in Australia, 2009. 

7  National Disability Strategy 2010–2020, agreement of the Council of Australian Governments 
dated 13 February 2011, www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_ 
disability_strategy_2010_2020.pdf (accessed 14 January 2013), p. 9. 

http://www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_disability_strategy_2010_2020.pdf
http://www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_disability_strategy_2010_2020.pdf
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Productivity Commission inquiry into disability care and support 
1.16 As part of the development of the National Disability Strategy, in November 
2009 the then Prime Minister announced that the Productivity Commission 
(Commission) would examine 'the feasibility of new approaches for funding and 
delivering long-term disability care and support'.8 As the Commission noted, this 
decision followed 'a succession of reports that found that the current system to support 
people with disability and their families is deeply flawed and will increasingly be 
unable to meet people's needs'.9  
1.17 The Productivity Commission's final report, Disability Care and Support, was 
provided to the government on 31 July 2011 and released on 10 August 2011. In its 
report, the Commission gave a bleak assessment of existing arrangements, concluding 
that the current system is unsustainable and characterised by 'what some call the 
"lottery" of access to services' where support available to people with significant 
disabilities differed depending on what state or territory the person resided in, as well 
as the timing or the origin of their disability.10 The Commission noted that the total 
annual funding provided to the disability sector by the Commonwealth, state and 
territory governments totals over $7 billion.11 It estimated that current spending would 
need to increase by an additional $6.5 billion a year to provide the necessary support 
to people with disabilities.12 However, it suggested that underfunding 'is only part of 
the problem'. The Commission identified a number of systemic failures, including: 
• the fragmented structure of the disability system, and a lack of coordination, 

which have made it extremely difficult for service users and their families to 
access services; 

• a lack of interstate portability of disability support; 
• out-dated service models which distort allocation decisions; 
• a lack of person-centred planning and consumer choice; 
• uncertainty around waiting times and the availability of supports, meaning 

that families cannot plan for the future; and 

                                              
8  The Hon. Kevin Rudd MP, Senator the Hon. Nick Sherry, the Hon. Jenny Macklin MP and the 

Hon. Bill Shorten MP, 'Australian Government to Consider New Approaches to Disability', 
Joint media release, 23 November 2009. 

9  Examples given by the Productivity Commission include the 'Way Forward' report by the 
Disability Investment Group and the 'Shut Out' consultation report by the National People with 
Disabilities and Carer Council. Productivity Commission, Disability Care and Support, report 
no. 54, 31 July 2011, vol. 1, p. 93. 

10  Productivity Commission, Disability Care and Support, 2011, Vol. 1., pp. 5–6. 

11  Of which around $2.3 billion is provided by the Australian government and $4.7 billion is 
provided by the states and territories. 

12  Productivity Commission, Disability Care and Support, 2011, Vol. 1., p. 3. 
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• the 'lack of essential frameworks that would allow the system to identify and 
solve its problems', such as a strong governance structure and data systems.13 

1.18 Overall, the Productivity Commission found that: 
Current disability support arrangements are inequitable, underfunded, 
fragmented, and inefficient and give people with a disability little choice. 
They provide no certainty that people will be able to access appropriate 
supports when needed.14 

1.19 The Productivity Commission's 86 recommendations detailed its proposal for 
two nationwide insurance schemes to be established: a NDIS and a National Injury 
Insurance Scheme (NIIS). 
1.20 The Commission considered that an NDIS should provide insurance cover for 
all Australians in the event of disability. It would fund 'long-term high quality care 
and support (but not income replacement) for people with significant disabilities' that 
are, or are likely to be, permanent. The Commission estimated that around 410,000 
people would receive scheme funding support under the scheme.15  
1.21 An NIIS would coordinate services and supports available under accident 
insurance schemes for catastrophic injury, such as major acquired brain injuries, 
spinal cord injuries, burns and multiple amputations. The Commission envisaged that 
under the NIIS, there would be nationally-consistent, no-fault insurance arrangements 
in place in all states and territories for catastrophic injuries incurred from an 
accident.16 As the bill referred to the committee relates to the NDIS, the proposed 
NIIS is not examined further. 

Overview of the Productivity Commission's proposed NDIS 
1.22 The Productivity Commission recommended that the NDIS should perform 
three main functions. The first function would be to, cost-effectively: 
• minimise the impacts of disability; 
• maximise the social and economic participation of people with a disability;  
• create community awareness of the issues that affect people with disabilities; 

and 
• facilitate community capacity building. 
1.23 The second function would be an information and referral service that would 
be available to people with, or affected by, a disability. Finally, the NDIS should 
provide individually tailored, taxpayer-funded support, which should be targeted at 
people with a disability that is, or is likely to be, permanent, and who have 
'significantly reduced functioning in self-care, communication, mobility or 

                                              
13  Productivity Commission, Disability Care and Support, 2011, Vol. 1., p. 111. 

14  Productivity Commission, Disability Care and Support, 2011, Vol. 1., p. 5. 

15  Productivity Commission, Disability Care and Support, 2011, Vol. 1., p. 39. 

16  See Productivity Commission, Disability Care and Support, 2011, Vol. 1., p. 43. 
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self-management and require significant ongoing support' or are in an early 
intervention group, 'comprising individuals for whom there is good evidence that the 
intervention is safe, significantly improves outcomes and is cost effective'.17 
1.24 The Productivity Commission envisaged that the agency that would be created 
to supervise the NDIS would oversee assessments and determine efficient prices, but 
would also perform other roles such as research.18 

The Productivity Commission's proposals for implementing and funding the NDIS 
1.25 On how the transition to the NDIS should occur, the Commission suggested 
that the scheme be launched in mid-2014 in a few identified regions; regions that 
would, overall, incorporate all of the functions and structures that the NDIS would 
have. This would allow 'ongoing fine-tuning to test and refine the new scheme 
structures with a population that is not overwhelming. It would also help build a 
robust and sophisticated resource allocation process that would serve people's needs 
appropriately, while reducing the risks of cost blowouts'.19 In July 2015, the NDIS 
would progressively be extended nationally, with the final year of the rollout being 
2018–19.20 The Commission's estimates of the costs associated with this 
implementation schedule are reproduced in Table 1. 

Table 1: Productivity Commission's estimates of the progressive costs of the 
NDIS, 2011–12 to 2018–19 

 
Source: Productivity Commission, Disability Care and Support, report no. 54, 31 
July 2011, vol. 1, p. 61. 

1.26 The Productivity Commission recommended that the Australian government 
should be the sole funder of the NDIS. This should be achieved by pooling payments 
from consolidated revenue into a dedicated fund, the income from which would 

                                              
17  Productivity Commission, Disability Care and Support, 2011, Vol. 1., p. 63. Individuals with 

newly-acquired catastrophic injuries who are covered by the proposed NIIS would be excluded 
from receiving individually tailored, funded supports from the NDIS. 

18  Productivity Commission, Disability Care and Support, 2011, Vol. 1., p. 39. 

19  Productivity Commission, Disability Care and Support, 2011, Vol. 1., p. 57. 

20  Productivity Commission, Disability Care and Support, 2011, Vol. 1., p. 60. 
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provide stable revenue for the NDIS.21 However, the Productivity Commission did 
outline other acceptable funding models, including the use of intergovernmental 
agreements between the Australian government and the states and territories that 
provide 'a transparent and accountable basis for contributions by each jurisdiction'.22 

Response to the Productivity Commission report 
1.27 In August 2011, soon after the Productivity Commission finalised its report, 
the government announced that it would 'start work immediately with states and 
territories on measures that will build the foundations for a National Disability 
Insurance Scheme'.23 An advisory group led by Dr Jeff Harmer AO was established by 
the government and, within COAG, a select council of Commonwealth, state and 
territory treasurers and disability ministers was formed to consider the Productivity 
Commission's recommendations.24 
1.28 In October 2011, it was announced that the COAG select council had 
identified the key areas of reform that would be necessary to implement the NDIS and 
that the first stage of implementing the NDIS would commence by mid-2013.25 As 
part of the 2012–13 Budget, the government committed to over $1 billion to help fund 
the first stage of the NDIS (Table 2). 

Table 2: Funding for first stage of the NDIS, 2012–13 Budget ($m) 

2012–13 2013–14 2014–15 2015–16 

83.9 234.3 345.4 363.0 

Source: Australian Government, 2012–13 Budget: Budget paper no. 2, May 2012, 
p. 142. 

Launch sites 
1.29 In April 2012, the government announced that the NDIS would commence in 
selected launch sites from mid-2013.26 During 2012 it was confirmed that the launch 
sites would be the Australian Capital Territory (ACT), the Barwon region of Victoria 

                                              
21  The Commission also explored other options such  as a dedicated levy on personal income, 

cutting GST payments or other transfer payments to the states, or by agreements to replace 
inefficient states taxes with more efficient Commonwealth taxes. See Productivity Commission, 
Disability Care and Support, 2011, Vol. 2, pp. 637–91, in particular recommendations 14.1–
14.5 on pp. 690–91. 

22  Productivity Commission, Disability Care and Support, 2011, vol. 2, pp. 690–91. 

23  The Hon. Jenny Macklin MP, 'Productivity commission's final report into disability care and 
support', Media release, 10 August 2011. 

24  Council of Australian Governments, Communiqué of 19 August 2011 meeting, 
www.coag.gov.au/sites/default/files/2011-19-08.pdf, pp. [3]–[4]. 

25  The Hon. Wayne Swan MP, the Hon. Jenny Macklin MP, the Hon. Bill Shorten MP and 
Senator the Hon. Jan McLucas, 'Early delivery of foundation reforms for National Disability 
Insurance Scheme', Joint media release, 20 October 2011. 

26  The Hon. Jenny Macklin MP and Senator the Hon. Jan McLucas, 'National Disability Insurance 
Scheme to launch in 2013', Joint media release, 30 April 2012. 

http://www.coag.gov.au/sites/default/files/2011-19-08.pdf
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(includes Geelong and the surrounding area), the Hunter region of New South Wales 
(NSW) (includes Newcastle and the surrounding area), South Australia (SA) and 
Tasmania. Table 3 provides further information about the arrangements agreed to for 
these launch sites. 

Table 3: Summary of NDIS launch site arrangements 

Launch site Details Estimated valued of cash contributions to 
the scheme over the trial period 

Australian 
Capital 
Territory 

As at December 2012, details about the 
launch of the NDIS in the ACT are 
being finalised. It may start in July 
2013 or July 2014 and may take a 
phased-in approach. An estimated 
6,000 people under the age of 65 with 
disability will be covered. 

Australian Government: 
$43.8 million over 2014–15 to 2015–16; 
2017–18 contributions not yet confirmed. 
ACT Government: 
$113.8 million over 2014–15 to 2015–16; 
2017–18 contributions not yet confirmed. 

New South 
Wales 
(Hunter 
Region) 

From 2013, all eligible persons in the 
region will be covered (about 10,000 
people with significant and profound 
disabilities). 

Australian Government: $112.3 million over 
2013–14 to 2015–16. 
NSW Government: 
Existing funding (capped at $550 million 
over three years) plus an additional 
$35 million over four years. 

South 
Australia 

From mid-2013, focus will be on 
children aged 0–5 with significant and 
permanent disability. By  
2014–15 the age range will be 0–13 
years, and 0–14 years in 2015–16. It is 
estimated that around 4,800 children 
will be covered. 

Australian Government: 
$22.7 million over 2013–14 to 2015–16. 
SA Government: 
$20 million over 2013–14 to 2015–16. 

Tasmania From 2013, people aged 15–24 years 
will be covered (approximately 1,000 
people with disability). 

Australian Government: $19.0 million over 
2013–14 to 2015–16. 
Tasmanian Government: 
$13.5 million over 2013–14 to 2015–16. 

Victoria 
(Barwon 
Region) 

From 1 July 2013 all eligible persons 
will be covered (an estimated 5,000 
people with significant and profound 
disabilities). 

Australian Government: 
$94.5 million over 2013–14 to 2015–16. 
Victorian Government: 
$130.7 million over 2013–14 to 2015–16. 

Sources: The Hon. Julia Gillard MP, 'COAG progresses the National Disability 
Insurance Scheme', Media release, 7 December 2012; the Hon. Jenny Macklin 
MP, media releases dated 26 July 2012, 1 August 2012 and 12 August 2012; the 
Intergovernmental Agreement for the National Disability Insurance Scheme dated 
7 December 2012; and the bilateral agreements for the NDIS launch between the 
Commonwealth and NSW, Victoria, South Australia, Tasmania and the ACT 
dated 7 December 2012, www.coag.gov.au/node/485 (accessed 15 January 2013). 

1.30 In December 2012, the Australian and NSW governments agreed to a 
framework to implement the full NDIS in NSW by 1 July 2018. Under the agreement, 

http://www.coag.gov.au/node/485
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in 2018 the Australian government will provide $3.32 billion of funding while the 
NSW government will contribute $3.13 billion.27 

The National Disability Insurance Scheme Bill 2012 
1.31 On 29 November 2012, the government introduced the National Disability 
Insurance Scheme Bill 2012 (bill)—the bill being examined by this inquiry—into the 
House of Representatives. The bill contains a proposed framework for the NDIS, 
including provisions that: 
• outline the objects and general principles of the scheme; 
• would establish the National Disability Insurance Scheme Launch Transition 

Agency (transition agency); 
• outline the process for becoming a participant in the scheme; and 
• would provide for a review of the operation of the legislation after a two-year 

period. 
Objects and principles of the NDIS 
1.32 The objects of the bill are contained in clause 3. They include: providing for 
the NDIS, supporting the independence and social and economic participation of 
people with disability, providing supports for participants during the NDIS launch, 
enabling people with a disability to exercise choice and control in the pursuit of their 
goals and the planning and delivery of their supports, and facilitating the development 
of a nationally-consistent approach regarding access to, planning and funding of 
supports. Further objects include the provision of high-quality and innovative 
supports, raising community awareness and facilitating greater inclusion of people 
with disability, and giving effect to certain obligations that Australia has as a party to 
the UNCRPD.28 
1.33 Clauses 4 and 5 contain a number of principles to guide actions taken under 
the legislation, including the actions of people who may do acts or things on behalf of 
others. For example, paragraph 5(a) stipulates that it is Parliament's intention that 
'people with disability should be involved in decision making processes that affect 
them, and where possible make decisions for themselves'.29 

Creation of the National Disability Insurance Scheme Launch Transition Agency 
1.34 The transition agency is intended to oversee the implementation of the first 
stage of the NDIS. Chapter 6 of the bill proposes the creation of the transition agency 
as a statutory body subject to the Commonwealth Authorities and Companies Act 1997 

                                              
27  National Disability Insurance Scheme, 'NDIS launch: NSW', www.ndis.gov.au/ndis-launc/ 

launch-locations/nsw/ (accessed 15 January 2012). 

28  National Disability Insurance Scheme Bill 2012, clause 3. 

29  NDIS Bill, paragraph 5(a). 

http://www.ndis.gov.au/ndis-launc/launch-locations/nsw/
http://www.ndis.gov.au/ndis-launc/launch-locations/nsw/
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(CAC Act). The transition agency will be governed by a board30 and supported by an 
advisory council 'made up of people with lived experience of disability and caring'.31 
A Chief Executive Officer (CEO) would be responsible for the day-to-day 
administration of the transition agency; in July 2012 the government announced that 
Mr David Bowen would take up this position.32 
1.35 Under the provisions outlined in chapter 2 of the bill, the transition agency 
would provide a broad range of assistance, including: 
• coordination, strategic and referral services, as outlined in chapter 3 of the 

bill, to ensure 'that there is 'no wrong door', and that people with disability are 
not passed from one service to another'; and33 

• funding to individuals and organisations for the purposes of enabling them to 
assist people with disability to realise their potential for physical, social, 
emotional and intellectual development, and to participate in social and 
economic life.34 

Participation in the NDIS 
1.36 A person may make a request, in the required form, to participate in the 
NDIS. The transition agency must consider the request within 21 days unless: (a) 
further information; (b) an assessment; or (c) a medical, psychiatric or psychological 
examination is requested by the agency.35 Eligibility and assessment of need will be 
based on the World Health Organisation's (WHO) International Classification of 
Functioning, Disability and Health36 (ICF) and subject to access criteria, which 
include: 
• age requirements (the person must be aged under 65 when they first enter the 

scheme or the prescribed age contained in the NDIS rules); 

                                              
30  The responsible minister will appoint the chair (following consultation with host jurisdictions 

about the appointment). For board members other than the chair, both the Commonwealth and a 
majority of the group consisting of the Commonwealth and the host jurisdictions must agree to 
the appointment. See NDIS bill, clause 127. 

31  Explanatory memorandum, p. 48. 

32  According to the Minister's media release announcing the appointment, 'Mr Bowen has been a 
consultant to the insurance industry, health and disability sectors and was a member of the 
Independent Panel which advised the Productivity Commission in its inquiry into a national 
disability care and support scheme. A lawyer with a strong background in administrative and 
insurance law, Mr Bowen was also one of the architects of the NSW Lifetime Care and Support 
scheme and its inaugural CEO. He is the Chair of the National Injury Insurance Scheme 
Advisory Committee and previously also General Manager of the NSW Motor Accidents 
Authority for 11 years'. The Hon. Jenny Macklin and Senator the Hon. Jan McLucas, 'CEO 
appointed to lead NDIS Agency', Joint media release, 6 July 2012. 

33  Explanatory memorandum, p. 7. 

34  NDIS Bill, paragraph 14(a). 

35  NDIS Bill, clauses 18, 20, 26. 

36  Statement of Compatibility with Human Rights, p. 7. 
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• residence requirements (the person must reside in Australia and be either a 
citizen, holder of a permanent visa or a special category visa holder who is a 
protected Special Category Visa (SCV) holder—defined in clause 9); and 

• disability or early intervention requirements (outlined in clauses 24 and 25 of 
the bill, these requirements are designed to 'assess whether a prospective 
participant has a current need for support under the scheme, based on one or 
more permanent impairments that have consequences for the person's daily 
living and social and economic participation on an ongoing basis').37 

1.37 Once a person becomes a participant, work by the transition agency to 
facilitate the preparation of their plan must occur.38 The plan must contain the 
participant's statement of goals and aspirations and a statement of the supports that 
will be provided, including those funded by the NDIS.39 A participant in the NDIS can 
request that the plan be managed either by themselves, a registered plan management 
provider of their choosing, or by a person specified by the transition agency.40 
1.38 The bill also outlines the processes by which: 
• a person can make decisions for children with disabilities; and  
• a nominee (a plan nominee and/or a correspondence nominee) can be 

appointed to make decisions on behalf of a participant.41 

Impact on Philanthropy 
1.39 The committee heard some concerns regarding the impact the introduction of 
the NDIS would have on philanthropic donations. A number of organisations that 
provided evidence to the committee rely on non-governmental funding. Those 
organisations, and those that support them, will be required to adapt to the new 
funding environment under the NDIS. For example, Mr Ah Tong from Vision 2020 
Australia explained to the committee the tension and changes that the NDIS may 
cause: 

Vision Australia has a $90 million operating budget every year and 60 per 
cent of that comes through our fundraising, philanthropic giving, bequests, 
donations and other means. This is an issue, but when this issue comes up it 
comes up as an either/or type of discussion. What I mean by that is that 
people are suggesting that we would be better off to just not have this 
NDIS. That is not what we think should occur. It is an issue that we need to 

                                              
37  NDIS Bill, clauses 21–25; explanatory memorandum, p. 12. 

38  NDIS Bill, clause 32. 

39  NDIS Bill, clause 33. 

40  NDIS Bill, clause 33. 

41  NDIS Bill, chapter 4. 
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deal with, but we think it is an issue that we need to deal with in 
collaboration with the reforms as they roll out.42 

1.40 When inquiring regarding the likely impact of the NDIS on philanthropic 
contributions, the committee received mixed evidence. The Australian Blindness 
Forum (ABF) indicated that the NDIS would have an impact: 

We believe that the NDIS will have an impact on the philanthropic 
contributions of the Australian public to organisations that support people 
who have a disability.43 

… 

I don't think that anybody is saying that we do not believe an NDIS is valid. 
What we are saying is do not forget about incredible contributions.44 

1.41 In contrast, Karingal Inc. – a not-for-profit organisation providing a range of 
services for people with a disability or mental illness – indicated that most 
philanthropic giving is not dependent upon strict assessments of financial need: 

We are finding that philanthropists are keen to invest or donate to charities 
who have a sound track record of delivering what they say they will, 
irrespective of their financial positions. I do not know that that will be a 
major challenge, but it is something to be conscious of because, if that 
perception gets out, that would make it difficult.45  

1.42 Although it was not always clear from the evidence what the impact of the 
NDIS would be on charitable giving, there was an apparent consensus regarding the 
need to ensure that the right message regarding the NDIS is put into the public 
domain. It was emphasized to the committee that NDIS not be perceived as a cure-all 
that removes the need for charitable organisations and funding for them:  

But if [people] are not educated about the fact that philanthropy is still very, 
very important then they may just naturally perceive that this is the [NDIS] 
and everybody with a disability is covered, and they are going to be ok.46 

1.43 While the NDIS is rightly seen as an improvement over the current disability 
support system, there will still be a need for charitable donations:  

It is really important that our donors know that the NDIS, and the publicity 
it is getting – and rightly so, because it is a great reform – it is not a 
panacea. It is not going to fund everybody. We as an organisation are 
wondering, what do we do? We do not want to slam the NDIS and say: 'The 
NDIS isn't that good. It's not going to fund us,' because we think it is a good 

                                              
42  Mr Ah Tong, Vision 2020 Australia, Proof Committee Hansard, 21 February 2013, p. 11. Cf. 

Mr English, Australian Blindness Forum, Proof Committee Hansard, 22 February 2013, p. 18. 

43  Mr English, Australian Blindness Forum, Proof Committee Hansard, 22 February 2013, 
pp. 18–19. 

44  Mr English, Australian Blindness Forum, Proof Committee Hansard, 22 February 2013, p. 21. 

45  Mr Starkey, Karingal Inc., Proof Committee Hansard, 20 February 2013, p. 50. 

46  Mr English, Australian Blindness Forum, Proof Committee Hansard, 22 February 2013, p. 23. 
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reform. On the other hand, we have to convey a message to our very 
generous donors that we still need donations.47 

1.44 While acknowledging the concerns raised, the department noted that other 
sectors that receive significant government funding have not subsequently been unable 
to raise private donations, and that the NDIS may actually enhance the fundraising 
capacity of organisations: 

It is, however, not the experience of other sectors that public funding 
necessarily crowds out private donations and bequests, or makes an 
organisation that receives public funding unable to compete for private 
donations and bequests. Many health organisations that receive substantial 
amounts of government funding are also highly successful at raising private 
donations. 

In addition, the design of the NDIS will allow providers to remain highly 
visible in the community. This will not shield providers from competition 
for private donations by organisation from other community sectors. 
However it will ensure that they have the resources, expertise and presence 
to actively market themselves in this increasingly competitive 
environment.48  

1.45 As summarised by the Royal Institute for Deaf and Blind Children (RIDBC): 
'One of the challenges in the marketing of the NDIS is not to present a message that 
says: "this problem does not now need people to dip into their pockets."'49 

Support for the NDIS 
1.46 The committee heard overwhelming support for the introduction of an NDIS.  
The committee did not hear from a single submitter, be that an organisation or an 
individual, that did not support the introduction of some form of structural and 
funding overhaul of the provision of disability services and support.  There were 
varying views on the scale of the scheme and how the scheme should be structured 
and paid for, but none thought the status quo provided adequate and equitable access 
to services.  
1.47 Generally speaking, there was widespread support for the principles 
underlying the NDIS in its proposed form, and the scheme itself was regarded as a 
paradigm shift in the management of disability in Australia. The Australian Federation 
of Disability Organisations (AFDO) argued that 'the NDIS presents a once-in-a-
generation opportunity for transformative change in the lives of people with 
disability.'50 Nation Disability Services (NDS) – speaking for around 800 non-

                                              
47  Mr Hurd, Guide Dogs Victoria, Proof Committee Hansard, 21 February 2013, p. 10. 

48  Ms Wilson, Department of Families, Housing, Community Services and Indigenous Affairs, 
Proof Committee Hansard, 5 March 2013, p. 37. 

49  Mr Rehn, Royal Institute for Deaf and Blind Children, Proof Committee Hansard, 
1 February 2013, p. 8. 

50  Australian Federation of Disability Organisations, Submission 514, pp. 2–3. 
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government organisations – similarly emphasized the life-changing importance of the 
NDIS, stating: 

When implemented nationally the NDIS will transform disability support in 
Australia. It will expand access to disability services; increase choice for 
people with disability and their families and carers; generate economic and 
social benefits for Australia; and establish an equitable and efficient 
disability support system that is sustainable over the long-term.51 

1.48 Carers Queensland expressed a complementary position, highlighting how the 
NDIS will alter service delivery: 

The NDIS bill represents a move from a paternalistic platform of service 
determination and delivery to self-directed and self-managed support and 
assistance for people with disability who have decision-making capacity, 
enabling them to rightly assume and enjoy full responsibility for their lives 
and their citizenship.52 

1.49 The importance of the NDIS was reinforced by the evidence provided by 
Disability Advocacy Network Australia (DANA) – an organisation representing 
almost 70 agencies whose primary purpose is to provide independent advocacy 
support to people with disabilities:  

The significance of the NDIS cannot be overstated. It has the potential to be 
the most important change to the provision of support for people with 
disability to occur in any nation, at any time.53 

1.50 Some witnesses, although supporting the idea of an NDIS, expressed caution 
regarding the proposed implementation, arguing that it was important to get it right the 
first time. The Law Society of South Australia, for example, argued that criteria and 
funding issues – among others – need to be resolved before the scheme comes into 
effect. While recognising the imperative of making the scheme operation, the Society 
cautioned that without resolving outstanding issues the NDIS may not meet the 
potential that it otherwise might.54 
1.51 But others, particularly those representing people with disabilities, preferred 
that the scheme be established, even if some changes are required at a later time. For 
example, the CEO of Townsville Independence Program for Adult Community Living 
(TIPACL) stated: 

I have been waiting for an NDIS to happen for many years. Although what 
is proposed is not perfect, it is a start and all journeys start with a first 
step.55 

                                              
51  National Disability Services, Submission 590, p. 3. 

52  Ms Walbank, Carers Queensland, Proof Committee Hansard, 30 January 2013, p. 2.  

53  Disability Advocacy Network Australia, Submission 516, p. 2. 

54  Mr White, Law Society of South Australia, Proof Committee Hansard, 19 February 2013, 
p. 35. 

55  Mr Brown, Townsville Independent Program for Adult Community Living, 
Proof Committee Hansard, 29 January 2013, p. 39. 
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1.52 AFDO similarly acknowledged that the NDIS scheme may not be perfect, but 
argued that the proposed approach provides the opportunity to learn from the proposed 
test sites and use that information to improve any subsequent national system:  

We know and we would acknowledge that the scheme is not going to be 
perfect from the start. We think that the mechanism of having launch sites 
is actually a really good way to deal with that. As long as the legislation and 
the rules are set up to provide enough flexibility in the areas where we need 
to do some learning and that we are very good about monitoring and 
evaluating those areas…Moving forward [with the NDIS] is possible and 
we think that moving forward should happen, but we really need to make 
sure that we [build] in the appropriate systems and supports to learn as we 
go along.56  

1.53 Representatives from the Tasmanian Department of Premier and Cabinet 
(DPC) assured that committee that they are 'keen to see the legislation proceed as 
quickly as possible', and that: 

If there are hiccups along the way, they are not signs that the NDIS was a 
bad idea or that governments, stakeholders or families are doing anything 
wrong. It is just that this is a big thing and we all need to be aware of that, 
and to give the NDIS the time to mature and grow into the system that we 
all want it to be.57 

1.54 At the same time as recognising that it is inevitable that any new national 
program will have its challenges, everyone involved in the development and 
implementation of the NDIS is striving to make the scheme as successful as possible, 
as soon as possible. With that sentiment in mind, the following chapters of this report 
highlight a number of areas in which stakeholders sought amendment. The committee 
also presents recommendations to the Senate arising from issues raised during the 
course of this inquiry.   
1.55 As noted above, the committee recognises that the NDIS is being launched 
across a number of sites, in some cases targeting particular age cohorts. The phased 
launch of the NDIS will allow people with disability, carers, advocacy organisations, 
service providers and governments to gain experience in the implementation of the 
NDIS and to consider whether improvements could be made to its design. The 
importance of learning from the launch sites is underlined by inclusion in the bill of a 
formal review of the legislation, to take place two years after the scheme commences. 
The committee endorses the phased approach and believes that there will be 
opportunities to implement lessons learned along the way.  
 

                                              
56  Ms Hobson, Australian Federation of Disability Organisations, Proof Committee Hansard, 

20 February 2013, p. 2. 

57  Mr Evans, Department of Premier and Cabinet, Proof Committee Hansard, 22 February 2013, 
p. 8. 



  

 

Chapter 2 
Rights, capacity and control 

 
Background 
National Disability Strategy 
2.1 The National Disability Strategy (Strategy) is a 10 year strategy developed by 
COAG in conjunction with the Australian Local Government Association.  It sets out 
the vision that people with disabilities in Australia should be to be part of '…an 
inclusive Australian society that enables people with disability to fulfil their potential 
as equal citizens.'1    
2.2 The Strategy establishes what it calls 'An inclusive agenda' that recognises the 
diversity of people with a disability: 

The Strategy recognises that not all people with disability are alike. People 
with disability have specific needs, priorities and perspectives based on 
their personal circumstances, including the type and level of support 
required, education, sex, age, sexuality, and ethnic or cultural background. 
Some experience multiple disadvantages. Sex, race and age can 
significantly impact on the experience of disability.2   

2.3 The Strategy also explicitly adopts3 the principles set out in Article 3 of the 
UNCPRD and promotes their use as a key tool in addressing disadvantage for people 
with disabilities: 

The Strategy will help ensure that the principles underpinning the 
[UNCRPD] are incorporated into policies and programs affecting people 
with disability, their families and carers. The [UNCRPD] is unique in that it 
is both a human rights instrument and a development instrument which 
aims to redress the social disadvantage of people with disability.4   

2.4 It was during the development of the Strategy that the government asked the 
Productivity Commission to undertake its inquiry into a national disability 'long-term 

                                              
1  National Disability Strategy 2010–2020, agreement of the Council of Australian Governments 

dated 13 February 2011, www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_ 
disability_strategy_2010_2020.pdf (accessed 27 January 2013), p. 8. 

2  National Disability Strategy 2010–2020, agreement of the Council of Australian Governments 
dated 13 February 2011, www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_ 
disability_strategy_2010_2020.pdf (accessed 27 January 2013), p. 14. 

3  National Disability Strategy 2010–2020, agreement of the Council of Australian Governments 
dated 13 February 2011, www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_ 
disability_strategy_2010_2020.pdf (accessed 27 January 2013), p. 22. 

4  National Disability Strategy 2010–2020, agreement of the Council of Australian Governments 
dated 13 February 2011, www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_ 
disability_strategy_2010_2020.pdf (accessed 27 January 2013), p. 16. 

http://www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_disability_strategy_2010_2020.pdf
http://www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_disability_strategy_2010_2020.pdf
http://www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_disability_strategy_2010_2020.pdf
http://www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_disability_strategy_2010_2020.pdf
http://www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_disability_strategy_2010_2020.pdf
http://www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_disability_strategy_2010_2020.pdf
http://www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_disability_strategy_2010_2020.pdf
http://www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_disability_strategy_2010_2020.pdf
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care and support scheme, including consideration of a national disability insurance 
scheme'.5   
2.5 As discussed in chapter one, the Productivity Commission report identified a 
number of failings in the current provision of disability services and funding models.  
The purpose therefore of the NDIS is to alleviate this disadvantage by creating a 
scheme that: 

• will take an insurance approach that shares the costs of disability 
services and supports across the community; 

• will fund reasonable and necessary services and supports directly 
related to an eligible person’s individual ongoing disability support 
needs; and  

• will enable people with disability to exercise more choice and 
control in their lives, through a person-centred, self-directed 
approach, with individualised funding.6  

Applying a rights-based approach 
2.6 A key theme in a significant number of the 1600 submissions that the 
committee received was whether the bill delivered on the policy intention of 
safeguarding and advancing the rights of people with disability. Many submissions 
identified a fundamental tension between the rights-based and entitlement-based 
language of the bill's objects and the UNCRPD on the one hand, and a range of 
processes in the bill on the other. Examples include the agency CEO's discretion in 
decision making, such as in assessing against the eligibility criteria, and the 
requirement that they "approve" of plans, restrictions over holidays etc. 

UN Convention on the rights of People with Disabilities 
2.7 The Bill includes reference to the UNCRPD in the objects of the bill. 
Paragraph 3(1)(h) states that the objects of the Act are to: 

(h) give effect to certain obligations that Australia has as a party to the 
Convention on the Rights of Persons with Disabilities.7 

2.8 The Explanatory Memorandum (EM) expands on paragraph 3(1)(h) by setting 
out the specific Articles in the UNCRPD that the Bill will engage with. The EM also 
cites the International Covenants on Economic, Social and Cultural Rights; and Civil 
and Political Rights: 

The legislation will engage the following rights: 

                                              
5  National Disability Strategy 2010–2020, agreement of the Council of Australian Governments 

dated 13 February 2011, www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_ 
disability_strategy_2010_2020.pdf (accessed 27 January 2013), p. 20. 

6  NDIS Bill, Explanatory Memorandum, p. 1. 

7  NDIS Bill, paragraph 3(1)(h).  

http://www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_disability_strategy_2010_2020.pdf
http://www.fahcsia.gov.au/sites/default/files/documents/05_2012/national_disability_strategy_2010_2020.pdf
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• The rights of people with disabilities in the Convention on the 
Rights of Persons with Disabilities (CRPD), especially Articles 3, 4, 
7, 8, 12, 19, 20, 21, 22, 26, 28, 30, 31; 

• The rights of children in the Convention on the Rights of the Child, 
especially Articles 12 and 23; 

• Article 10 of the International Covenant on Economic, Social and 
Cultural Rights; and 

• Article 17 of the International Covenant on Civil and Political 
Rights. 

2.9 Pam Spelling from Independent Advocacy Townsville spoke to the committee 
from the perspective of an individual with a significant vision impairment as well as 
from an advocacy viewpoint.  She contended that the concept of choice of control has 
to be stronger in the bill by explicitly citing the principles of the UNCPRD as the 
principles that underpin the legislation: 

...the United Nations Convention on the Rights of Persons with Disabilities 
is somewhat absent in the bill framework in mentioning the rights of people 
with disabilities under the UNCRPD…I think that is a really critical part of 
the NDIS bill given that it is something that is going to include many 
people with disabilities more than ever before in terms of some level of 
support. It should be enshrined in a rights model. That is really so the rights 
of people with disabilities are promoted and protected within the bill. 

The bill infers some of the rights in terms of people being able to have 
individual choice and control, but I think it needs to be strengthened by 
being quite explicit in using the UNCRPD.8  

2.10 Ken Wade, Queensland Advocacy Incorporated, welcomed the inclusion of 
the UNCRPD in the objectives of the bill but commented that the wording is too 
broad: 

…to its great credit, the bill has acknowledged the Convention on the 
Rights of Persons with Disabilities, and…it states that one of the objects is 
to put into effect certain obligations that the government has under the 
CRPD, but that leaves quite a wide range for interpretation of what those 
obligations are going to be.9   

2.11 The Law Council emphasised the importance of the having clear direction on 
the face of the bill of Australia's obligations under various human rights instruments: 

Human rights and fundamental freedoms have certain connotations, which 
basically the Law Council would seek to have enshrined in the legislation. 
We think it is very important that there be a link back to the convention and 
that that link be included in the objects of the legislation so that it is clear to 

                                              
8  Ms Spelling, Independent Advocacy Townsville, Proof Committee Hansard, 29 January 2013, 

p. 23. 

9  Mr Wade, Queensland Advocacy Incorporated, Proof Committee Hansard, 30 January 2013, 
p. 16. 
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anyone interpreting the legislation that the government has in mind 
Australia's obligations under the convention in designing the legislation.10 

2.12 Carolyn Frohmader from Women with Disabilities Australia (WWDA) also 
wanted a stronger statement within the objects and principles of the bill that would 
underpin the rights-based approach of the legislation.  Ms Frohmader also questioned 
why the object of the bill that does cite the UNCRPD does not embrace all of the 
rights contained with the UNCRPD: 

We are also really concerned about some of the language in the bill around 
the idea that it is predicated on human rights principles and a human rights 
framework. But setting out from the outset that one of the objectives is it 
would give effect to certain obligations under the CRPD seems to be like 
saying you can have a little bit of human rights. Either it does or it does not. 
I do not understand why that is in there given that the CRPD enables the 
progressive realisation of rights, so there is no reason that it cannot be there 
in its entirety. 

2.13 Heidi Forrest, who gave evidence to the committee in Newcastle, went further 
by recommending that the bill explicitly states which Articles within the UNCRPD 
should be adopted in the legislation. Her submission provided a detailed 
recommendation for amendment to the bill: 

That the NDIS legislation more comprehensively adopts the principles 
expressed in the Convention on the Rights of Persons with Disabilities 
(CRPD), particularly Article 8 Awareness Raising; Article 12 Equality 
Before the Law; Article 19 Living Independently in the Community; Article 
20 Personal Mobility and Article 26 Habilitation and Rehabilitation.11 

2.14 DANA were also strong advocates of explicitly including the commitment to 
meeting Australia's obligations under the UNCRPD in the objects of the Bill.  They 
suggested adopting the language of the Human Rights and Anti-Discrimination Bill 
2012 which states as one of its objects: 

“3(1)(b) in conjunction with other laws, to give effect to Australia’s 
obligations under human rights instruments …(See subsections (2)…” 

“3(2) The human rights instruments are the following, as amended and 
in force for Australia from time to time: 

… the Convention on the Rights of Persons with Disabilities done at New 
York on 13 December 2006 ([2008] ATS 12).”12 

2.15 AFDO agreed that human rights were not sufficiently enshrined in the 
legislation: 

At present, the legislation does not provide for an approach centred on the 
United Nations Convention on the Rights of Persons with Disabilities (UN 
CRPD), let alone other human rights covenants which are relevant to the 

                                              
10  Mr Parmeter, Law Council of Australia, Proof Committee Hansard, 5 March 2013, p. 12. 

11  Ms Forrest, Submission 495, p. 2. 

12  Human Rights and Anti-Discrimination Bill 2012, Exposure Draft Legislation. s(3)(1)(b).  
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rights based participation of citizens. If the legislation is to be interpreted 
well by a range of people for years to come, it must enshrine these rights 
more explicitly.13 

2.16 However the Disability Discrimination Commissioner, Graeme Innes, and his 
colleague, Dr Helen Potts were of the view that the general reference to the UNCRPD 
in the bill, with particular Articles specified in the EM would be sufficient: 

Dr Potts: My understanding of it is, it is in the statement of compatibility 
as well, when you look at that. The way it is written it says, 'The legislation 
will engage the following rights', and then it refers to the CRPD and the 
Convention on the Rights of the Child and the International Covenant on 
Economics, Social and Cultural Rights, but when it is speaking of the 
CRPD it says:  

The rights of people with disabilities in the Convention on the Rights of 
Persons with Disabilities (CRPD), especially Articles … 

so it is not exhaustive. 

… 

Mr Innes: I do not think that is a concern. As Helen says, it makes special 
reference to those articles, but includes the whole convention, so I do not 
think that is a problem.14 

Committee View 
2.17 Ensuring rights-based language in the primary legislation reflective of a 
rights-based approach to the NDIS is of huge significance for many stakeholders in 
the disability field.  While the bill may be implemented within the context of the 
UNCRPD and give effect to obligations contained therein, the committee supports the 
removal of the conditional language of the current object (h) in clause 3 of the Bill.  
The views of a wide range of submitters would be accommodated by taking the same 
approach in the current bill as the government is taking in the Human Rights and Anti-
Discrimination Bill 2012.  The committee considered the suggestion by DANA and 
supported by many others, to refer to not only to the UNCRPD, but also the other 
Convention and Covenants specified in the EM.  However it also drew some comfort 
from the view of the Disability Discrimination Commissioner that the current position 
is sufficient.  On balance the committee were of the view that the language should be 
strengthened to coalesce with the Strategy's commitment to using the CPRD as 'a 
human rights instrument and a development instrument which aims to redress the 
social disadvantage of people with disability' as discussed in paragraph 2.3 above.   
 
 
 

                                              
13  Australian Federation of Disability Organisations, Submission 514, p. 3.  

14  Mr Innes, Disability Discrimination Commissioner and Dr Potts, Disability Rights Unit, 
Australian Human Rights Commission, Proof Committee Hansard, 1 February 2013, p. 34. 
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Recommendation 1 
2.18 The committee recommends that the conditional language of s3(1)(h) of 
the Bill be revised to more strongly reflect Australia's international human rights 
obligations such as those in relation to: 

• civil, political, economic, social and cultural rights;  

• the prevention of racial discrimination or torture; and 

• people with disability, women, and children.  

 
Choice, Control and Capacity 
The presumption of Capacity 
2.19 The presumption of capacity of individuals with disabilities is a key issue for 
many stakeholders.  Clause 4(8) of the bill states that: 

People with disability have the same right as other members of  Australian 
society to be able to determine their own best interests, including the right 
to exercise informed choice and engage as equal partners in decisions that 
will affect their lives, to the full extent of their capacity.   

2.20 Clause 5 of the bill outlines the intention that if actions are required to be 
undertaken by others on behalf of a person with a disability, this should be done in 
accordance with the general principles set out in clause 4.  A further set of principles, 
the first of which is paragraph 5(a)—'people with disability should be involved in 
decision making processes that affect them, and where possible make decisions for 
themselves'15—will also guide actions.   
2.21 The statement in subclause 4(8) makes reference to people with disability 
being 'equal partners in decisions that will affect their lives', whereas many submitters 
argued that a person with a disability should be the principal decision-maker for their 
own lives where possible (not merely an 'equal partner' with others).16 
2.22 A number of submitters such as the Victorian Government and a range of 
disability organisations such as COTA Australia,17 Cerebral Palsy League of 
Queensland,18 and Queensland Alliance for Mental Health Incorporated did not think 
that the bill in its present form clearly demonstrated that 'participants have their own 
decision-making capacity',19 and should be strengthened by including an explicit 
statement that a person with disability should be presumed to have the capacity to 
make decisions.  

                                              
15  NDIS Bill, paragraph 5(a). 

16  See Pegg, Mallett or Hardaker, Proof Committee Hansard, 22 February 2013. 
17  COTA Australia, Submission 617, p. 3. 

18  Cerebral Palsy League of Queensland, Submission 641, p. 3. 

19  Cathy O'Toole, Queensland Alliance for Mental Health Incorporated, Proof Committee 
Hansard, Wednesday 30 January 2013, p. 12. 
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2.23 The Victorian Government suggested that this be addressed by adding a new 
sub-clause to clause 5 to this effect, as well as making other amendments to the parts 
of clause 5 in order to strengthen the focus on the preferences and decisions of people 
with disability.20 The rationale for these amendments is that the principles currently 
espoused in the bill do not make it clear that people should be supported in their 
decision making to the fullest extent possible in the first instance before any options 
for substitute decision making are explored. 
2.24 Queensland Alliance for Mental Health Incorporated was of the view that 
'with the correct support, it is possible for people to make decisions, where, on the 
surface, it may appear they may not have the capacity'.  To ensure this they suggested 
the bill explicitly reflect the intent of the UNCRPD Articles 3 and 12: 

…the bill needs to clearly demonstrate the assumption that participants 
have their own decision-making capacity. It is important that the bill closely 
reflects the intent of the United Nations Convention on the Rights of 
Persons with Disabilities, specifically the following articles. Article 3, 
general principle (a):  
Respect for inherent dignity, individual autonomy including the freedom to make one’s own 
choices, and independence of persons;  

And article 12 (3):  
States Parties shall take appropriate measures to provide access by persons with disabilities to 
the support they may require in exercising their legal capacity.  

…Incorporation of these articles will ensure that substitute decision making 
is used only as a last resort.21  

2.25 Queensland Advocacy Incorporated suggested that the NDIS mandate that 
guardianship arrangements in relation to decision-making be amended to ensure that a 
person has a role in their own decision making.  Nick Collyer from the organisation 
cited arrangements in Canada and some states in the United States as a possible 
model: 

Currently we do not have supported decision-making in any jurisdiction in 
Australia, but it is there in Canada and in some states of the United States, I 
understand. It is a new way of approaching guardianship. You may know 
that, under our current guardianship systems, we have a combination of 
best-interest decision-making and substitute decision-making. The problem 
with that is that there is no onus on the guardian—or the public advocate, as 
it may be in Victoria, for example—to ensure that the person has a role in 
their own decision-making. Supported decision-making is a specific 
mechanism—an agreement, essentially, that is set up between a support 
person and the person with a cognitive or intellectual disability or a mental 
health issue which ensures that that person has a role in all decisions about 
their life. We think that supported decision-making is the way to go and we 

                                              
20  Victorian Government, Submission 608, Appendix A, p. i. 

21  Ms O'Toole, Queensland Alliance for Mental Health Incorporated, Proof Committee Hansard, 
30 January 2013, p. 12. 
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think that the NDIS bill should explicitly mandate supported decision-
making.22 

2.26 AFDO contributed on what they perceive is a general lack of assumption of 
capacity in the legislation.  In their submission they cite clause 4(4) 'People with 
disability should be supported to exercise choice and control in the pursuit of their 
goals and the planning and delivery of their supports' and argued that the language of 
'supporting people' was indicative of a presumption that capacity would be lacking: 

This general principle speaks to a much broader problem with the 
underlying assumptions of this legislation: namely, it talks about 
‘supporting’ people with disability to have choice and control over goals, 
rather than assuming that capacity for choice and control is inherent and 
acting accordingly.23 

2.27 The submission continued on to highlight what it saw as inadequate 
provisions for ensuring that the person with the disability is at the centre of the 
decision making for their own lives: 

At present the draft NDIS legislation works on the basis that there may be 
circumstances where taking over control and choice for the person is 
appropriate, rather than enabling the person with assistance. Whether or not 
the term ‘support’ is meant to imply a collaborative relationship has 
become irrelevant, because the goal of that support is fundamentally 
different. 24 

Committee View 
2.28 The committee agrees with the concerns expressed by a number of submitters 
that the objects and principles of the bill do not presume capacity. In particular the 
Victorian government's suggested amendments to clause 5 would help ensure that 
capacity is presumed, and that the first position of the scheme would be to support 
individuals to make decisions themselves. If this was not possible, and had been 
objectively assessed as being not possible, then substitute decision making processes 
would be invoked.    
Recommendation 2 
2.29 The committee recommends that clause 4 of the bill be amended to 
explicitly state that it is presumed that people have the capacity to make their 
own decisions unless objectively assessed otherwise. 
 
 
 

                                              
22  Mr Collyer, Queensland Advocacy Incorporated, Proof Committee Hansard, 30 January 2013, 

p. 16. 

23  Australian Federation of Disability Organisations, Submission 514, p. 5.  

24  Australian Federation of Disability Organisations, Submission 514, p. 5.  
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Recommendation 3 
2.30 The committee recommends that clause 5(a) of the bill be amended to 
read: 

(a) people with disability should participate actively in decisions that 
affect their lives, and be supported where necessary to enable this 
to occur.   

Choice and Control 
2.31 While the prospect of increased choice and control for persons with 
disabilities was universally welcomed by those who submitted and contributed to the 
inquiry, some potential challenges were also discussed.  Duncan Brown from the 
TIPACL highlighted potentially unforeseen consequences for people with intellectual 
disabilities and their carers of this greater control: 

The NDIS will obviously generate positive changes and foster increased 
choice and control for people with disabilities. This will be a challenge for 
people with intellectual disability who have difficulties in understanding 
those choices and expressing those opinions. People with intellectual 
disability—who are the majority of users of disability services, by the 
way—often rely on proxy decision makers. If those proxy decision makers 
themselves have difficulties in comprehending and decision making, or 
where they have no proxy decision makers, people with intellectual 
disability can be severely disadvantaged in self-directed, individualised 
funding systems in comparison to other people with disabilities.25 

2.32 The MS Society in Western Australia made a general point that the legislation 
has a general tone of mistrust and emphasised that people with disabilities are not 
accessing the system out of choice, but because they have a disability through no fault 
of their own: 

Where power is concerned, I think that in many respects the general tone of 
the legislation smacks of mistrust and punitive action. I would just like to 
make the statement that we are not talking about people who are choosing 
not to work, who may be choosing to surf every day and to find every 
benefit they can find within the system. We are talking about people who, 
through no fault of their own, have a disability that has already impacted 
severely on their quality of life.26 

2.33 The ACT Disability Aged and Carer Advocacy Service (ADACAS) agreed 
that the legislation strikes the wrong tone and creates a potential scenario where the 
individual is not an equal partner in the relationship with the transition agency:  

It is disappointing that at present the tenor of the bill focuses on managing 
risk and describes the participants as submissive to the agency in all of their 

                                              
25  Mr Brown, Townsville Independence Program for Adult Community Living Inc., 

Proof Committee Hansard, 29 January 2013, p. 39.  
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interactions with it, rather than as equal partners in the creation of systems 
that enable them to live free and fulfilling lives. 27 

2.34 Carers Queensland expressed concerns that the legislation offers no assurance 
that carers will benefit from the increase of choice and control directed at people with 
disabilities: 

…the NDIS draft legislation marginalises our concerns and our contribution 
in determining service delivery options and assigning claim management 
responsibility and specialist interventions that will support and assist carers 
to effectively manage changed or deteriorating health or functionality. This 
marginalisation reinforces to carers the perception that control is outside of 
our sphere of influence—that is, carers can and will do the grunt work 
whilst practitioners, albeit well-meaning, make decisions with limited 
regard to our aspirations, thoughts and experiences.28  

2.35 Julie Guilfoile provided the committee an example of how her son, Eamon 
has had choice and control taken from his life since he moved into residential care.  
Ms Guilfoile's evidence illustrated how restrictions on care, be they through staffing 
issues or through organisational priorities of the care provider, remove the element of 
control for Eamon.  In this specific case, Eamon is unable to socialise with his sibling 
due to this being unsupported by his service provider: 

The other thing I will try and finish quickly is the sibling relationship. It is 
probably the most significant of Eamon's life span. His brother and sister 
will outlive us and their relationship with their brother is very important to 
all of them. Eamon allows his little sister to do things that he does not let 
anybody else do. He adores her. It is not possible for a staff member to take 
Eamon out with his sister. I am not sure why. That is seen to be 
unreasonable. 29     

2.36 Ms Leanne Annette, a client of ADACAS who has cerebral palsy and resides 
in an aged-care home, succinctly described the lack of control she has in relation to 
her own care needs:  

My needs have to fit in with the care rather than the care having to fit in 
with my needs.30 

2.37 Carers Victoria also suggested that choice and control should be extended to 
the families of people with disabilities, commenting that the bill does not include any 
reference to families and what their role should or could be:   

While the draft legislation recognises the autonomy and independence of 
individual adults with a disability and their right to choice and control, 

                                              
27  Mrs May, ACT Disability Aged and Carer Advocacy Service, Proof Committee Hansard, 

4 March 2013, p. 11. 

28  Ms Walbank, Carers Queensland, Proof Committee Hansard, 30 January 2013, p. 3. 

29  Ms Guilfoile, Private Capacity, Proof Committee Hansard, 18 February 2013, p. 26. 

30  Ms Annette, Client, ACT Disability Aged and Carer Advocacy Service, 
Proof Committee Hansard, 4 March 2013, p. 12.  
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which we thoroughly support, it does not set a framework to accommodate 
what is reasonable and necessary for families to provide; nor does it set a 
framework, which probably needs to be elaborated in the rules, to be 
inclusive of considering the support services needed by both the person 
with a disability and their family. We think the legislation should promote 
the option of joint or family plans rather than masking family needs in a 
participant plan where that is a couple or family's preference and where 
families need direct support to sustain their caring role.31 

2.38 Monica McGhie from People with Disabilities Western Australia gave 
compelling evidence to the committee through a poem she wrote to illustrate how the 
notion of choice and control over her decisions, activities, and risk taking is played out 
in her everyday life: 

I have no legs, so I get a wheelchair,  
I love my wheelchair, it moulds to my shape  
It can change and adjust as I grow and develop  
It goes in the direction I choose  
It travels at my varying pace  
It follows my lead  
It is quick to respond  
I pick the destination and choose all the routes  
We have been on one-way streets, gone through red lights and arrived at 
dead ends  
This has helped me to grow and learn and become a better driver  
I have no arms, so I get a support provider  
I love my wheelchair  
It never tells me to eat my veggies, wear a hat, muzzle my dog, go to bed, 
not use my credit card, stop smoking and ask my friends to leave  
and it never refuses to pour me another drink.  
It never says, 'No, that's not in your best interest.'  
'I cannot be your friend because you are a client.'  
'I am going on holidays and there is no one to cover.'  
'My duty of care trumps'  
'You have a choice'  
'So that won't be happening.'  
'My manager says no.'  
and it never, ever tells me off.  
I love my wheelchair.32 

2.39 Dr Taleporos expressed concerns from a Victorian perspective that the NDIS 
might represent a backward step if it limited the choices of individuals: 

I do not know if the committee is aware, but in Victoria people with 
disabilities have a right to choose whatever service that they need as long as 
it fits within their plan and their goals. I am concerned that the way the 
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legislation has been drafted will be a backward step for Victorians, who 
currently have a lot more choice…They are able to employ their support 
workers directly. There are rules which they have to comply with – 
WorkCover and all the sorts of obligations that all employers have. That is 
available in Victoria. I want to see the freedom of choice that is available in 
Victoria extended across the country through the NDIS.33 

2.40 The concept of more choice and control for individuals with disabilities also 
presents challenges for disability service providers.  The committee heard from 
providers about the challenges they faced in managing such a transformational change 
in how services are delivered and funded.  Brett Edwards from Cootharinga in North 
Queensland explained the task ahead for his organisation: 

Some of the key concerns and, I guess, opportunities and challenges for 
those individuals we support would be around self-direction, choice and 
control. The individuals we support have limited capacity to make some of 
those key decisions, so needing to support them and their families around a 
shift to self-direction we see is a fairly significant challenge. Looking also 
around the viability of those services currently, as we move towards 
individuals having more choice and control, a large portion of those 
individuals are in arrangements that are locked into block funding. An area 
is ensuring that we have viability around maintaining those supports for 
individuals but also enabling choice and control so that people can actually 
move as their lifestyles change, as their relationships change, as their needs 
change—so that we can accommodate that.34   

2.41 Peggy Campbell from Community Connection Inc., in Townsville also 
emphasised the scale of the task ahead for service providers: 

In order for more traditional services to make the transition to an NDIS 
model of service, it will take a paradigm shift. Traditional services hold all 
of the power. They offer a service and the individual with a disability has to 
leave their life to get support. For example, a centre might have a spot 
available where that person can go from Monday to Friday, 9 am to 5 pm, 
and hang out with a whole heap of other people because that is the most 
cost-effective way to provide support, yet that person may want to go out 
and have everyday opportunities like everybody else and not go to a centre. 
They might have other interests that are not being satisfied if they go to the 
centre.35 

2.42 The potential tension between choice and control and the long term 
sustainability of a NDIS was an issue that was raised by the Association for Children 
with a Disability. They saw the balance being achieved through the Productivity 
Commission's idea of the Disability Service Organisation (DSO), which could provide 
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the cost efficiencies required by having a whole-of-life focus on an individual, with 
the National Disability Insurance Agency (NDIA) provided the central source of 
funding:  

The keys to NDIS's success is balancing the right to choice and control with 
efficient management. ACD proposes that a robust and effective link 
between the NDIA and direct service delivery must be the development of 
what the Productivity Commission called 'disability service organisations' 
on the one hand and a centralised fund management system that will 
achieve cost efficiencies.36 

Committee View 
2.43 The committee became aware firsthand of the limitations some people with a 
disability can experience when their lives are regulated by those providing care.  
During a recent hearing as part of another inquiry the committee were unable to hear 
from four witnesses with disabilities because a single staff member of their residential 
care provider had called in sick and so they were unable to manage their transport 
requirements. It was a frustrating experience for everyone, illustrating what the 
committee heard many times throughout its inquiry. 
2.44 The concept of choice and control is a welcome aspiration of the legislation 
but the committee is of a similar view to many of the submitters that this intent is not 
always backed up by the detail as expressed in a number of the bill's provisions.  The 
specific clauses where the committee thinks the bill has not achieved an appropriate 
balance will be discussed in the following chapters.        

The 'dignity of risk' 
2.45 Another matter repeatedly raised during the inquiry, related to the concept of 
choice and control, was the right of individuals with disabilities to take risks, and 
occasionally make mistakes like everyone else in society. Ms Epstein-Frisch from 
Family Advocacy emphasised to the committee that it was important that participants 
were allowed to take the same risks as other members of the community: 

Part of the issue is risk—that is the significant worry that people have—and 
who is taking that risk. If you have, within a definition of high-risk clients 
and high-risk services, provision for people to show that they can take 
responsibility themselves for those risks that should be enabled. Yes, there 
should be safeguards and regulations in services that potentially pose a risk 
to individuals and for clients that are very vulnerable, but there should be 
avenues that you can still show reasons that you do not need to avail 
yourself of those anticipated safeguards.37 

2.46 Similarly, Independent Advocacy Townsville argued that: 
I guess it is about even when that choice may at time put people at risk – 
and I do not mean huge risk or huge harm. I think there needs to be more 
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about people being able to make decisions and make mistakes, just like 
everyone else in the community. I think the bill needs to elaborate on the 
fact that people with disabilities can and do make decisions and, even if that 
means at times making mistakes, people with diminished decision-making 
ability also need to be able to make mistakes.38 

2.47 The committee heard that the underlying presumption should be that 
participants are capable of making the right choices for their own situation: 

In the rules [discussion paper] I notice that it is 'should' dignity of risk 
underlie this whole thing about who can negotiate a plan and manage their 
plan. Absolutely, the default needs to be that we start from a point that 
people can do this. All we need to do then is consider with people what 
support can make that happen. Some will need none; some will need a lot; 
some will need something on a whole continuum in between. It has to be 
underpinned with a level of dignity of risk that says people have the right to 
do this.39 

2.48 It was put to the committee that the benefits of being able to make mistakes 
tend to outweigh the negatives of the mistakes themselves: 

I think that there is often a concern that we need to make sure that bad 
things do not happen, but the real world is what it is. We know that people 
with disabilities want to live in the real world. We do not want to live in a 
world that is made up of hundreds of thousands of rules that prevent us 
from taking any risks. Sometimes risk leads to good outcomes and 
sometimes it lead to bad things happening – but we feel that the benefits 
definitely outweigh the risks.40 

2.49 The department responded to the committee that the intention is not to 
'constrain' people by risk averse decision making:  

The Department recognises that a decision to deny a participant’s request 
that they manage all or a part of the supports in their plan needs to be 
handled with care in order to fulfil the objective that the Scheme enable 
people with disability to exercise choice and control in the pursuit of their 
goals and the planning and delivery of their supports.  In most cases this 
decision will be based on Section 44(2)(a), and that section provides that 
the threshold ‘unreasonable risk to the participant’ has to be crossed before 
the CEO can decide that a participant cannot manage all or part of the 
supports in their plan.  The NDIS rules made pursuant to Section 44(3) have 
been designed also to ensure that this decision is only made after a rigorous 
risk assessment process that includes consideration of other safeguards that 
can be built around the participant. The Department is confident that the 

                                              
38  Ms Spelling, Independent Advocacy Townsville, Proof Committee Hansard, 29 January 2013, 

p. 24. 

39  Ms Pearman, Western Australia Individualised Services, Proof Committee Hansard, 
18 February 2013, p. 44. 

40  Dr Teleporos, Youth Disability Advocacy Service, Proof Committee Hansard, 
21 February 2013, p. 39. 



 31 

 

operation of this section will, in practice, ensure that people with disability 
are not constrained by risk averse decision making, and that decisions to 
limit the control and choice for a participant in relation to the management 
of their plan are only made when there is an unreasonable risk to the 
participant that cannot be addressed through other measures.41 

2.50 There is an ongoing tension however between the desire for people to be free 
to make mistakes, and the importance of ensuring quality of care as more providers 
enter the market. The Queensland Alliance for Mental Health argued for the necessity 
of appropriate regulation: 

But the bill needs to demonstrate that providing people choice of service 
will not compromise the quality of these services. Quality and risk 
management systems will need to be in place, we think, to ensure that 
people can enjoy the opportunity of choice, regardless of what option is 
chose, and also to be confident that they will continue to receive quality 
services.42 

Committee View 
2.51 The committee agrees with the majority of submitters who promoted the idea 
of risk being managed by individuals wherever possible.  This should flow from 
assessments of the capacity of people to manage their own affairs, based on objective 
assessments of their abilities.  While accepting the assurances from the department 
that the risk assessment will include the 'consideration of other safeguards that can be 
built around the participant' that will still allow them to manage their own affairs, the 
committee is of the view this should be included in the general principles of the bill to 
ensure it underpins these processes. 
2.52 The committee is supportive of the risk being managed by the individual 
where the individual has been assessed as being able to control their own funds. Being 
free to make mistakes requires that people are able to employ the people they wish to 
provide the services they need. The 'quality and risk management' assurances when 
risks are managed by the individual are the same that operate for the rest of the 
community: the importance of a business's reputation, the requirement to adhere to 
occupational health and safety legislation, and compliance with relevant industry and 
government guidelines and regulations.     
Recommendation 4 
2.53 The committee recommends that subclause 4(4) of the bill be amended to 
read: 

(4) People with disability should be supported to exercise choice and 
control and manage the associated risk in the pursuit of their goals 
and the planning and delivery of their supports.  
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Accessibility 
2.54 Several witnesses noted the language in several clauses, such as 7(2), that 
referred to things being done orally and/or in writing, and queried whether this kind of 
language was the most appropriate way to prescribe communication, given the diverse 
communication needs of people with disability.43 
2.55 The Federation of Ethnic Communities' Councils of Australia (FECCA) 
suggested that Clause 7(2) be amended to refer to modes of communication rather 
than oral and writing: 

An explanation given under subsection (1) must be given in more than one 
format accessible to the participant both orally and in writing if 
reasonably practicable.44 

2.56 The Bolshy Divas pointed out to the committee that there appeared to be very 
little material produced that provided information on the various aspects of the bill in 
an easy-to-understand format: 

One of the things that we were particularly concerned about with the 
legislation—and we understand that all legislation is pretty inaccessible in 
its language—was that there appeared to be very little attempt to produce 
information about the legislation in language that the average person can 
understand. There was an easy English overview, but there was so little in 
that that it was hard to find anything to comment on. It was left up to people 
with disability and their families to themselves produce some plain-
language information about the legislation.45 

2.57 Independent Advocacy Townsville also remarked on the importance of 
appropriate communication in underpinning accessibility for individuals with 
disabilities: 

Things like choice and control that people with disabilities need to exercise 
at all levels of accessing the NDIS are really important. It goes right down 
to the language that is used in the bill. It concerns us that 'best interests' is 
used in the bill when most of us in society do not make decisions based on 
best interests. It is about our interests. It sounds like semantics, but that is 
really important in talking about people with disabilities being able to 
exercise their right to choose. 46 

2.58 Heidi Forrest suggested that the general principles of the bill should include 
something similar to the Victorian Disability Commissioner's recommendations:  

[We] would also like to see the inclusion of a few other General Principles 
that were recommended in the submission to the Senate Inquiry from the 
Victorian Disability Servicers Commissioner: 
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a. People with disability have the right to access information and 
communicate in a manner appropriate to their communication and cultural 
needs.47 

2.59 The National Ethnic Disability Alliance (NEDA) submitted that there should 
be a commitment in the Objects of the Act that recognises the barriers faced by people 
from both Aboriginal and Torres Strait Islands communities and people from 
culturally and linguistically diverse (CALD) backgrounds, and ensures equitable 
access for those people: 

NEDA recommends for the Bill to acknowledge the additional barriers that 
people from NESB/CALD communities with disability may face. NEDA 
further supports a comment from its member organisation, AMPARO 
Advocacy to include the following point to this section:  
(i) Ensure equitable access to the NDIS by people with disability who may 
experience additional barriers, including Aboriginal and Torres Strait 
Islanders and people from culturally and linguistically diverse 
backgrounds.48  

2.60 NEDA also pointed out that there are often cultural issues around gender that 
can add to discrimination, particularly against women, and that this should be guarded 
against in the bill, particularly in relation to clause 5 where the principles guiding 
actions on behalf of another person are set out: 

…refer to 5 (a), in consideration of gender and cultural roles, and the limits 
that are placed by the law in which “a person with disability can be 
involved in decision making processes ‘where possible’ it is crucial to 
understand that gender may affect women from NESB/CALD backgrounds 
with disabilities due to traditional expectations of gender roles in which 
they are often at risk of exploitation and negligent treatment from their male 
counterparts; and men may manipulate their power in making the decisions 
for women from NESB/CALD backgrounds with disabilities.      

2.61 NEDA recommended the inclusion of 'gender' to paragraph 5(d) to offer some 
protection. 

Committee View 
2.62 The committee agrees that the range of communication needs should be 
recognised, and it believes subclause 7(1), which is an overarching requirement for all 
communication relating to the legislation, addresses this. That clause requires all 
significant information to be provided 'to the maximum extent possible to the person 
in the language, mode of communication, and terms which that person is most likely 
to understand'. 
2.63 The committee agrees with NEDA's suggestion that gender should be 
considered in a cultural context as part of the principles that guide the actions of 
people representing others. 
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2.64 The committee was supportive of the suggestion by the Bolshy Divas that 
there should be more information available in a format that is easily understood by 
those it is intended to affect. While the committee does not think it practical to 
translate legislation itself into Easy English it believes there is significant scope for 
the provision of various associated documents and explanatory material in such a 
format. 

Recommendation 5 
2.65 The committee recommends that clause 5(d) be amended to read: 

(d) the cultural and linguistic circumstances and gender of people with 
disability should be taken into account. 

Recommendation 6 
2.66 The committee recommends that all explanatory material associated with 
the operation of the NDIS Scheme be provided in an easy-to-understand format 
such as Easy English. 
 
 
 
 
 
 
 



  

 

Chapter 3 
Assistance for people with disability and others: the role of 

advocacy 
How is advocacy to be recognised? 
3.1 Disability advocacy comes in two forms: 

Individual advocacy supports people with disability to exercise their 
rights, through either one-to-one support, or by supporting people to 
advocate for themselves individually, through a third party or on a group 
basis. 
Systemic advocacy seeks to introduce and influence longer term 
changes to ensure the rights of people with disability are attained and 
upheld to positively affect the quality of their lives.1 

3.2 Ms Jacqueline Pierce from Karingal Inc. in Victoria described individual 
disability advocacy in the following terms:   

I think the simplest way to think about advocacy is this. There are three 
roles. One role is to stand in front of a person and actually protect them 
when they need that. Another role is to stand beside somebody and 
empower and enable them to navigate their way through the service system. 
The final role of advocacy is ultimately to stand behind people and give 
them moral support and catch them when they fall. So I think that that is a 
nice, easy way to try and understand how advocacy can and should work 
for individuals with a disability.2 

3.3 Systems advocacy was also discussed in detail throughout the hearings and 
submissions. Blind Citizens Australia (BCA) outlined why they thought there was an 
enduring role for advocates to ensure that the system reflected the needs and 
circumstances of its users: 

NDIS will not address systemic barriers therefore there is a need for 
systemic advocacy…Our members continue to report the barriers they are 
experiencing in access to employment, access to public transport and access 
to acquiring information in a format that matches their needs.3      

3.4 Many submitters commented that the bill was silent not only on the role of 
advocacy, or the funding of it, but that it omitted it almost completely. The 
Developmental Disability Council of WA and People with Disabilities WA posed the 
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question 'why is the legislation silent' on the role of advocacy?4 They argued that even 
if it is not being funded under the NDIS, 'it must still be enshrined in the context of a 
Bill which is designed to enable the promotion and provision of support and choice to 
people with a disability'.5 AFDO noted that, '[t]he legislation does not talk about, for 
instance, a right to advocacy support for people who access the NDIS.'6  BCA also 
contributed on this issue:  

In the current bill, there is no reference to advocacy, in particular self-
advocacy, which is vital in building the capacity of people with disability to 
make their own decisions and to question decisions. We recommend the 
inclusion of a clause in the general principles to cover this.7 

3.5 DANA submitted there was a need to enshrine in legislation the right to 
advocacy services for anyone who needs it: 

Missing from the stated objects of the draft Bill, as well as from substantive 
clauses, is any recognition that an entitlement to funded supports will 
necessarily entail a guarantee that independent disability advocacy is 
available to those who need it.8 

Funding of advocacy services 
3.6 Currently, disability advocacy organisations receive their funding from 
several sources. For example, the Brain Injury Association of NSW lists its primary 
funding sources the NSW Department of Family and Community Services, NSW 
Health, and FaHCSIA.9 DANA reported that in the 2011 financial year it received 
around 45 per cent of its funding from the FaHCSIA.10 It was reported that FaHCSIA 
provided funding to 60 advocacy organisations across Australia in 2011–12.11 
3.7 The Productivity Commission's report recognised the role that advocacy plays 
in securing equitable access to services for individuals and also for promoting 
systemic change. The report also recognised that a potential conflict of interest lay in 
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advocacy organisations being reliant for funding on the body that they are likely to 
challenge:  

Advocacy plays an important role in the disability system. Systemic 
advocacy pushes for broad policy and social change, while individual 
advocacy promotes the interests of particular individuals by acting on their 
behalf to resolve specific issues. These functions should lie outside the 
NDIS, reflecting the potential conflict of interest that would arise were the 
NDIS to fund advocacy bodies whose role was to challenge the disability 
system overseen by the NDIS. Current funding arrangements through 
FaHCSIA and various state and territory governments should continue.12 

3.8 The Commission formalised these views in Recommendation 10.4 of its 
report: 

The Australian Government, through the Department of Families, Housing, 
Community Services and Indigenous Affairs should continue to provide 
funding for general advocacy by non-government organisations, with no 
involvement by the National Disability Insurance Agency in this funding 
role.  
State and territory funding of disability advocacy groups should continue.13 

3.9 On the broad issue of funding DANA suggested that there will be a significant 
increase in the need for advocacy services following the introduction of the NDIS and 
that this needs to be reflected in budget terms.  Their specific budget proposal was that 
advocacy funding should be proportionate to the total spend on disability: 

[T]he amount of money that is provided for the advocacy sector should be 
relative to the total amount of funding for disability. In 2009, the advocacy 
sector received 1.3 per cent of what was, in that year, the total national 
disability funding under the National Disability Agreement. DANA have 
suggested, and is asking, that the current funding for advocacy be increased 
to maintain that same relativity. So as increased funding comes into the 
NDIS, that 1.3 per cent proportionately…comes into advocacy and, as the 
NDIS in rolled out completely, that advocacy funding is doubled within the 
next four years, and preferably that would happen quicker in the launch 
sites.14 

Within the scheme or separate? 
3.10 Whether advocacy services should be funded within the scheme or separately 
was the subject of much debate throughout the inquiry.  The department indicated that 
it accepted the approach taken by the Productivity Commission to advocacy: 

The Bill therefore does not include provisions that would allow the Agency 
CEO to fund formal advocacy services. The Department would consider 
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that funding for formal advocacy is better done through existing programs.  
Responsibility for funding of disability advocacy is shared between the 
Australian Government and state and territory governments. The Australian 
Government funds 59 agencies to provide disability advocacy through the 
National Disability Advocacy Program (NDAP). The NDAP provides 
people with disability access to disability advocacy that promotes, protects 
and ensures their full and equal enjoyment of all human rights. In 2012–13 
the Australian Government will provide $16 million under the NDAP to 
fund 59 organisations across Australia. The Department understands that 
many advocacy organisations would see the NDAP and parallel programs 
in the States and Territories as the appropriate source of funding for formal 
advocacy.15 

3.11 DANA sought independence of advocacy funding, but argued this did not 
mean the commitment to funding should lie outside the NDIS: 

If NDIS is to be effective in targeting those most in need of supports, it 
must acknowledge that the funding of independent disability advocacy 
agencies (and the encouragement of family, friend and other informal 
modes of support) will be a necessary design feature of the Scheme. DANA 
urges the explicit provision, in the NDIS Bill, for the use of NDIS pool 
funds for this purpose. Those funds should not be administered directly by 
the proposed National Disability Scheme Agency (NDIA), but channelled 
to a suitable government agency to permit the expansion of existing 
disability advocacy programs.16 

3.12 The Ethnic Disability Advocacy Centre (EDAC) indicated that the key matter 
was whether the funding originated from an agency whose decisions might be the 
subject of challenge by the funded advocate: 

If the NDIS fund it I would think it would be a conflict of interest if NDIS 
is providing the service, because at some point advocacy may challenge 
what they do and you cannot be the service provider and the challenger at 
the same time, in my view. EDAC feels the same way. The importance of 
an independent advocacy service needs to be articulated in the legislation, 
and it needs to be funded outside because the NDIS is not the only agency 
that we may be challenging.17 

3.13 Other organisations suggested that the funding should be embedded within the 
scheme, though again, independence remained a theme: 

Blind Citizens Australia believes that advocacy should be independent of 
service provision and an NDIA. In the current bill, there is no reference to 
advocacy, in particular self-advocacy, which is vital in building the capacity 
of people with disability to make their own decisions and to question 
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decisions. We recommend the inclusion of a clause in the general principles 
to cover this. 

NDIS will not address systemic barriers therefore there is a need for 
systemic advocacy led by people with a disability for people with a 
disability. Our members continue to report the barriers they are 
experiencing in access to employment, access to public transport and access 
to acquiring information in a format that matches their needs. Final 
legislation should stipulate that an assigned percentage of total NDIS 
funding should be allocated to independent advocacy support administered 
independently of the NDIA or funding allocations sourced elsewhere.18 

3.14 Bolshy Divas indicating that there needed to be a commitment to funding, but 
that the service itself should be independent: 

Senator SIEWERT: In other words, some funding support within the NDIS 
but then still funded separately so that you have the independent advocacy? 

Ms Softly: Yes. The advocacy needs to be independent from the system. I 
guess what I am saying is that the advocacy needs to be independent so that 
it can be effective and real advocacy, but it needs to be funded from 
somewhere.19 

3.15 There was considerable concern that there might be an attempt to fund 
individual advocacy from within individuals' support packages.  
3.16 Queensland Advocacy was among many submitters who objected to advocacy 
being funded through an individual's package. Its director Mr Wade commented that 'I 
think it is essential that that advocacy continues to be delivered to people without 
them having to find the money within their packages to pay for it.'20 Amparo 
Advocacy Inc. didn't think it would be feasible to have advocacy funding attached to 
the individual as you would not know how much they required: 

I would like to know how they are going to work out how much funding for 
advocacy they would give individuals. Firstly, you would not know who 
would require advocacy, so ultimately then you would have to give 
everybody funding for advocacy, to be fair. And you would not know 
whether the issue that the person may have is an issue that an advocate 
could resolve within a few weeks, or it may be an issue that could take 
several months, so trying to determine how much funding to allocate 
individuals I think would be impossible.21 

3.17 DANA concurred that they were also strongly against this approach because it 
represented a fundamental misunderstanding of how advocacy works, and is likely to 
work:  
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The scariest part I read, across those hundreds of pages, was from you, 
Senator Boyce, in the Brisbane hearing: you reported FaHCSIA advice that 
they were thinking of having advocacy funding come from within a 
participant's fund and seeking responses from the witnesses there. That was 
a clear indication of not understanding the full trajectory that an applicant-
participant will be going on, or the key role of advocacy in this case prior to 
getting anywhere near the front door of the NDIA—a clear 
misunderstanding of the role of advocacy with respect to a program like 
this.22 

3.18 Subclause 6(1) of the bill allows for the agency to provide support and 
assistance including funding for participants and prospective participants to meet their 
obligations within the bill: 

(1) The Agency may provide support and assistance (including financial 
assistance) to prospective participants and participants in relation to 
doing things or meeting obligations under, or for the purposes of, this 
Act. 
Note: For example, the Agency might assist a participant to prepare the 

participant’s statement of goals and aspirations by assisting the participant 
to clarify his or her goals, objectives and aspirations. 

3.19 The agency CEO – Mr David Bowen – described how he envisaged the 
support to be provided to individuals and their families and carers.  He added the 
proviso that protections will need to be in place to avoid any conflict of interest 
between those that provide the advice and those that provide the services required:   

The agency will have, either as employees or contractors, local area 
coordinators and they can do some of that, but we also recognise that under 
the legislation there is an obligation on the agency to ensure that there are 
resources available to facilitate the preparation of a person's plan. Our 
expectation is that that will become a developing service. We are aware 
already of some service providers who want to step into that space, but on 
the very clear understanding that you cannot do that type of plan facilitation 
and then direct the person to your own service—there has to be a separation 
there. We are expecting that to become a new area that that becomes part of 
it.23 

3.20 The government's commitment to this kind of advocacy being funded within 
the scheme did, however, appear to be limited. In the department's opening statement 
for 5 March, the impression was given that this would be a marginal function, rather 
than one central to the agency's responsibilities (emphases added): 

Some of the outcomes that Governments and people with disability expect 
of the Scheme, such as developing and fostering local networks of support 
for individuals and supporting decision making by people with disability as 
far as possible to ensure that substitute decision making is used only as a 
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last resort, will mean that the Agency may on occasion provide funding to 
advocacy organisations in the advocacy roles that do not involve formally 
representing people with disability in appeals or reviews of the Agency’s 
decisions. 24 

3.21 Advocacy Tasmania and Speak Out Association of Tasmania pointed out that 
there is an existing model for statutory recognition and funding of advocacy, in the 
Aged Care Act 1997.25 Under Division 56, that Act gives advocates certain rights of 
access to the aged care system, by making it a legal responsibility of service 
providers: 

to allow people acting for bodies that have been paid advocacy grants under 
Part 5.5 to have such access to the service as is specified in the User Rights 
Principles.26 

3.22  Part 5.5 of the Aged Care Act establishes a system of advocacy grants. It also 
addresses the issue of independence of advocates. Section 81-2 states in part: 

(3) A body may not make an application [for an advocacy grant] under 
subsection (1) if it is:  

(a) an approved provider; or  

(b) a body that is directly associated with an approved provider. 

3.23 As outlined above, there was general concern about how advocacy services 
would be funded under the NDIS. Developmental Disability Council of WA and 
People with Disabilities WA considered the possibility that general advocacy services 
could be funded by the agency through the mechanism provided by clause 14 of the 
bill. This is not entirely clear from either the bill or the explanatory memorandum: 

While we recognise that chapter 2 implies a whole range of supports and 
services, as you will know from the legislation there is nothing really in that 
chapter; it makes implications without really giving much direction at all as 
to how that will be developed and put in place.27 

3.24 When the department was asked about chapter 2 of the bill, it appeared from 
the response that it was not intended to provide support for advocacy. For context, the 
Productivity Commission had discussed a tiered approach to a disability insurance 
scheme, and had described a 'tier 2' within that scheme: 

Anyone with, or affected by, a disability could approach the scheme for 
information and referral services (as distinct from funded support). The 
scheme would also provide general information about the most effective 
care and support options. This would include providing linkages and 
referrals to relevant services for which the NDIS was not directly 
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responsible, such as mainstream services and community support groups 
and services.28 

3.25 Explaining chapter 2 of the bill, the department responded using the 
Commission's concept of tier 2: 

Dr Hartland: The PC talked about a group of people and provision called 
tier 2. This was for people who, but for an intervention, might become tier 
3, and develop an [individual service package]; or for a broader group who 
needed referral and tapping into mainstream services. So chapter 2 in the 
bill effectively allows the agency to either do, or fund organisations to 
undertake, that range of activities that the PC described as tier 2. We have 
not used the tier 2 language, in part because we did not use the tier 3 
language in the rest of the bill. It broadly covers that type of activity. 

…It is expressed differently to the rest of the legislation because it is not an 
individual entitlement in the way that we wanted individual support 
packages to be. It is expressed in a much more careful way. We deliberately 
wanted to create certain entitlement for people who are participants and 
need an [individual service package] but we did not want to go that far in 
relation to tier 2. That is why the wording is slightly different.29 

3.26 It appears therefore that the bill may recognise individual advocacy through 
clause 6(1), in the context of supporting activities like the preparation of participants' 
statements of goals and aspirations, but there may not be an explicit mechanism for 
support of systemic advocacy. 

The provision of legal advocacy 
3.27 Clause 6(2) of the bill 'does not permit or require the Agency to fund legal 
assistance for prospective participants or participants in relation to review of decisions 
made under this Act'. There was criticism of this prohibition. The Australian Human 
Rights Commission (AHRC) considered this restriction to be unacceptable: 

The Commission is of the view that consideration could be given to the 
provision of paid advocacy support on a sessional basis for participants or 
prospective participants making applications to the AAT. This approach 
would promote the right contained in section 4(7) of the Bill entitling 
people with disability the same rights as other members of Australian 
society to pursue grievances. It would also be pragmatic and promote 
efficiency as it would provide to a participant or prospective participant 
access to an advocate who understands the NDIS as well as the prospects of 
success of a particular request for review. This approach would be similar 
to the approach adopted through the Department of Veterans Affairs Ex-
Service Organisation (ESO) Advocacy and Welfare Services.30 
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29  Dr Hartland, FaHCSIA, Proof Committee Hansard, 5 March 2013, p. 74. 

30  Australian Human Rights Commissioner, Submission 492, p. 6. 



 43 

 

3.28 The Law Society of South Australia's approach was slightly different, 
recommending that 'necessary and reasonable supports' could be defined to include 
legal services.31 
3.29 Victorian Legal Aid expressed its concern about the effect of clause 6(2). It 
argued that there needs to be funding of legal support for review of decisions, though 
it would not have to be through the agency, and recommended the removal of clause 
6(2).32 
3.30 On the other hand, Australian Lawyers Alliance did not raise a concern with 
Clause 6(2). It noted that 'legal assistance can be provided by the Disability Advocate 
Services which exist in each State or alternatively through the private legal 
profession'.33 

Committee view 
3.31 A considerable amount of the concern about advocacy in the NDIS appears to 
have arisen from the complete silence of the bill's text on the subject, rather than from 
any explicit policy proposals that would marginalise advocacy in any way. The 
committee accepts the department's assurances that the bill is not intended to preclude 
advocacy, and that it is silent on the subject because the government adopted the 
principle, expressed by most stakeholders, that advocacy should be independent of the 
agency, so that advocates are able to challenge agency decisions.  
3.32 People with disability and disability organisations are not going to be satisfied 
with the argument that the bill does not prevent advocacy. They are seeking positive 
recognition of its place in the system. Although the agency cannot provide 
independent advocacy on behalf of individuals, this does not mean the bill should not 
mention it at all. The bill establishes the whole NDIS, not just the agency, and as such 
there are options for recognition of advocacy in the bill, and these should be pursued. 
The most obvious way to give such recognition would be through inclusion in the 
general principles in clause 4, such as through amendment of existing subclause 4(12), 
which is about recognition of supporting persons, or through a standalone principle 
recognising advocacy. 
3.33 The committee has also noted that advocacy grants are explicitly established 
under the Aged Care Act, as are rights of access for grant recipients. The committee 
hopes that consistent principles are being applied between aged care and disability 
care in respect of how advocacy is both recognised and funded. 
Recommendation 7 
3.34 The committee recommends that the bill be amended to recognise the 
role of advocacy, and that the government consider as one option the amendment 
of clause 4 to recognise in the principles the roles of advocacy. 

                                              
31  Law Society of South Australia, Submission 595, p. 2. 

32  Victorian Legal Aid, Submission 610, pp. 5, 22. 

33  Australian Lawyers Alliance, Submission 618, p. 25. 
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3.35 The committee notes that a right to be represented is not a requirement that 
someone be represented, nor is it a right for that representation to be funded through 
the agency. The committee is simply seeking recognition of the role of advocacy, and 
a signal of the expectation that advocates would be involved in many of the processes 
established by the bill. 
Recommendation 8 
3.36 The committee recommends that the government make an ongoing 
commitment, outside the NDIS, to the funding of advocacy, noting the existence 
of advocacy schemes across all jurisdictions, and that the need for advocacy is 
likely to increase with the rollout of the NDIS. 
Recommendation 9 
3.37 The committee recommends that independent advocacy funding not be 
managed by the Agency, and that clause 6(2) remains unchanged. 
3.38 The committee discusses appeal mechanisms in chapter 7. 

Meaning of 'person' 
3.39 Several submitters were confused about the meaning of 'person' in the bill, an 
issue raised in several contexts, but particularly clause 14. Early Childhood 
Intervention Australia, and Novita Children's Services, for example, both queried what 
role companies limited by guarantee, or incorporated associations, could have in 
providing the kinds of services funded by the agency and envisaged in clause 14.  
3.40 Clause 69 provides that a person can apply to become a registered provider of 
supports, but it was pointed out to the committee that unlike the Victorian Disability 
Act the bill does not include a definition of 'a person'.34 New South Wales Disability 
Network Forum also called for clause 70 to be more explicit in enabling the inclusion 
of DSO, mainstream organisations, personal and informal supports and other entities 
to become registered providers of supports.35 
3.41 The confusion among submitters may arise because clause 14 includes 
'persons or entities', and the bill defines 'entities' as partnerships or unincorporated 
associations,36 yet contains no definition of person. As an added complication, in large 
parts of the bill (particularly in relation to plans) the term 'person' logically can refer 
only to natural persons. These different uses of terms in the bill may have meant that 
many stakeholders are unaware of, and do not assume, that a 'person' has the meaning 
attached to it by section 2C of the Acts Interpretation Act 1901, namely a 'body politic 
or corporate as well as an individual'. 

                                              
34  Health and Community Services Complaints Commissioner of NSW, Submission 449, p. 10; 

Victorian Disability Services Commissioner, Submission 430, p. 14. 

35  New South Wales Disability Network Forum, Submission 523, p.12. 

36  NDIS Bill, clause 14. 
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Recommendation 10 
3.42 The committee recommends that the government provide clarification, 
either in the bill or the explanatory memorandum, to ensure that those using the 
bill will understand that, unless the contrary is clearly intended, a 'person' in the 
bill includes companies and other incorporated bodies. 
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Chapter 4 
Becoming a participant 

 
4.1 The NDIS is a scheme designed around individuals with disability, and 
clauses 18 to 30 set out the process by which someone enters (and leaves) the scheme. 
These clauses include the eligibility requirements, which were the subject of much of 
the discussion among stakeholders. 
4.2 Clauses 18, 19 and 20 establish a system for people to request to participate in 
the NDIS. Clause 20 sets a deadline of 21 days for the CEO of the agency to, at a 
minimum, take some key steps in the process of determining whether the applicant 
meets the eligibility criteria. 
4.3 Clause 21 establishes the framework under which a person's eligibility to be a 
participant in the NDIS is assessed. It has three elements. The first subclause defines a 
set of conditions governing access to the NDIS. If someone meets those criteria, then 
the person has the right to be part of the NDIS. The second subclause is intended to 
ensure that some people already receiving disability supports under existing programs 
will be able to access the NDIS, even though they might not meet some of the criteria 
(for example if they are over 65 but already receiving support). The third subclause 
states that, if the CEO fails to act within the 21 days set out in clause 20, then the 
applicant is determined to not have met the access criteria. This particular subclause 
caused some disquiet amongst stakeholders. 
4.4 An overarching concern of advocacy organisations and people with disability 
was that the bill would not create an entitlement for those meeting certain criteria. As 
such, it would not be consistent with the rights-based approach endorsed by the 
government, and agreed with by this committee (see chapter 2 of this report). 
4.5 DANA for example argued that: 

At no stage in the draft Bill is there the legislative formulation that we have 
come to expect with genuine entitlements. In other entitlement-based 
legislation (e.g., Social Security Act 1991) we see the consistent use of “A 
person is qualified for [pension, benefit] if the person has [description of 
eligibility criteria].1 

4.6 An example of the construction of eligibility in the Social Security Act 1991 is 
for the age pension: 

(1)  A person is qualified for an age pension if the person has reached 
pension age and any of the following applies: 

(a)  the person has 10 years qualifying Australian residence; 

(b)  the person has a qualifying residence exemption for an age pension; 

                                              
1  DANA, Submission 516, p. 5. 
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(c)  the person was receiving a widow B pension, a widow allowance, a 
mature age allowance or a partner allowance, immediately before reaching 
that age; 

(d)  if the person reached pension age before 20 March 1997—the person 
was receiving a widow B pension, a widow allowance or a partner 
allowance, immediately before 20 March 1997.2 

4.7 A related suggestion made by Developmental Disability Council of WA and 
People with Disabilities WA was that the legislation should 'have a notion of manifest 
eligibility, such as exists for the Disability Support Pension'.3 
4.8 The committee agrees that the construction of eligibility used in the bill is 
slightly different to that in some other legislation such as the Social Security Act. 
Determining whether someone has a disability that is causing a significant 
impairment, or whether they would benefit from early intervention, is not always as 
straightforward as determining a person's birthdate. However, the committee 
nevertheless believes that the bill does create a right of access to the NDIS for those 
who meet the criteria. Specifically: 
• Clause 18 gives anyone the right to make an access request; 
• Clause 20 gives the CEO no discretion about whether to consider a request: 

all requests must be responded to; 
• Clause 21 states that a person meets the access criteria provided that they 

satisfy certain eligibility requirements; and 
• Clause 28 states that a person becomes a participant once the CEO is satisfied 

that a person meets the requirements: there is no discretion for the CEO to 
decline access, if the criteria are met. 

4.9 In other words, the agency's only role in these clauses is to determine whether 
the person meets the access criteria: they are not rationing places in a capped program, 
and they have no discretion about the decision whether a person can participate.  
4.10 While this creates a rights-based framework for access, the appropriateness of 
that framework hinges on the application of the access requirements set out in clauses 
22 to 25, and some of the methods for determining eligibility set out in clauses 26 and 
27. The remainder of this chapter examines these issues. 

The effect of deeming a decision to have been made 
4.11 In describing the bill above, the committee noted the process under subclause 
21(3), whereby if the CEO does not take action on an access request within 21 days, 
the prospective participant is deemed to not meet the access criteria. 
4.12 This clause caused some concern. The department gave a valuable 
explanation of why this clause would be of benefit of prospective participants: 

                                              
2  Social Security Act 1991, s. 43. 

3  Developmental Disability Council of WA and People with Disabilities WA, Submission 642, 
p. 8. 
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This is actually protection for participants. I know it does not feel like that 
when you read it. What it means is that, if the CEO fails to make a decision 
in 21 days, if there were not this provision, it would put a person into limbo 
and they would not have a decision to appeal against. This clarifies that, if 
the CEO does not get his or her act together and make a decision, the 
person is not in limbo. They are protected by the fact that they act says a 
decision has in fact been made and they have something to appeal against. 
If you did not have this one in place, you would be putting participants at 
risk. I know it does not feel like that when you read it cold, but this is a 
really important protection to make sure people are not in a black space 
where the CEO has not made a decision, they do not know what is 
happening and they have nothing that they can take to review court to 
appeal against. So this actually helps people. We have debated internally a 
number of times to see if we really need this, and each time we look at it we 
think it is better and a much stronger protection for participants than the 
alternative.4 

4.13 To fully understand how clause 21(3) will work, it needs to be read in the 
context of clause 100(5). That later clause automatically triggers a process of formal 
review of the decision (or in this case, the failure to make a decision within the 
timeframe). Thus, if the assessment of someone's application to enter the scheme has 
not commenced within 21 days, they get an automatic review of the situation by 
someone other than the CEO. 
4.14 The committee agrees that, despite the counterintuitive wording in the bill, 
this is a significant positive protection for people seeking access to the scheme, 
imposing a very strong incentive on the agency to act swiftly on access requests. 

Aged care or disability insurance: the age requirements 
4.15 Any disability care system will need to sit alongside other care and support 
policies, and there needs to be rules and policies to guide how they interact. Foremost 
among these is the aged care system. Under clause 22 of the bill, a person would only 
be able to access the NDIS if they made an access request before they turned 65. At 
age 65 or above, people would be required to seek support through the aged care 
system. 
4.16 The bill contains two qualifiers to this age cut-off. The first is that there may 
be additional age restrictions made under the NDIS Rules: the EM states that these 
reflect the fact that 'the Commonwealth has agreed with some host jurisdictions that 
the NDIS will be initially implemented in that launch site in relation to certain age 
cohorts only'.5 Examples include SA, where the scheme will commence with the age 
0–5 cohort, and Tasmania, where it will commence by covering those aged 15–24.6 
Thus, during the launch phase, age restrictions may be tighter than just being under 
65. 

                                              
4  Dr Hartland, FaHCSIA, Proof Committee Hansard, 5 March 2013, p. 54. 

5  Explanatory Memorandum, p. 11. 

6  See chapter 1 of this report for more detail. 
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4.17 The second qualifier arises from subclause 21(2), outlined above. If a person 
is 65 or over and is already receiving supports under a pre-existing program 
recognised under the NDIS Rules, then their age will not preclude them transferring 
across to the NDIS.7 
4.18 The committee notes that participants do not have to exit the NDIS when they 
reach 65. Once they are participants in the scheme, they may remain within it.8 
However, they cannot enter the disability support system for the first time above that 
age. 
4.19 The committee received extensive comments on the restriction of eligibility to 
those who make an application below the age of 65. 
4.20 Some submitters questioned whether the age cut-off was consistent with the 
objectives of the scheme, and in particular with supporting the rights of people with 
disabilities on a non-discriminatory basis. The submission of Futures Alliance typified 
this concern, saying: 

We believe that the scheme would be more equitable, create greater 
equality, and be more in line with Australia's human rights obligations if the 
age requirements were removed or extended significantly so as to broaden 
the concept of disability and enable those who are ageing with a disability 
(rather than experiencing age-related diminishment of capacity) to receive 
the sufficient support for a full life. This would apply to both those people 
who have a disability before the age of 65, and to those who acquire a non-
aged related disability after the age of 65.9 

4.21 People With Disabilities Australia likewise raised the issue in the context of 
an appropriate protection of rights: 

Access to the NDIS must be available to anyone who legally resides in 
Australia, regardless of their age or nationality. The Scheme is premised on 
the recognition that all people with disability are inherently valued and 
respected members of society, and are entitled to supports in order to enjoy 
their rights on an equal basis as others. It is a violation of the international 
human rights instruments to which Australia is a party to discriminate on 
the basis of age and/or nationality… 

There are many people older than 65 years who have had a disability their 
whole life, and many who will acquire one through causes unrelated to 
ageing (for examples, motor neurone disease or multiple sclerosis). The 
aged care system in its current form cannot provide the highly specialist 
disability supports required by many of those people. Moreover, the age cut 
off implies that older people should not be provided with the opportunities 
to exercise choice and control over their lives like their younger 

                                              
7  Explanatory Memorandum, p. 11. 

8  Except if they have entered residential aged care or are being provided with community aged 
care (clause 29(1) of the bill). This was a source of concern for National Seniors Australia, 
Submission 616, p. 8. 

9  Futures Alliance, Submission 671, p. 4. 
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counterparts, and that they deserve only generic rather than reasonable and 
necessary supports to meet their needs.10 

4.22 These concerns based on principle were complemented by other concerns 
based on practice. Most were centred on the lack of suitable services in the aged care 
sector for people with various medical conditions and disabilities. 
4.23 Combined Pensioners and Superannuants Association of NSW pointed out 
that there are 'differences in the types of assistance required by older people and 
people with disabilities' and that 'aged care services…may be inappropriate for 
[disabled people's] needs or simply not meet them'.11 David Heckendorf argued that 
with the average age of entry to aged care being 84, younger entrants 'will not socially 
fit within the aged care system. Nor will the aged care system be equipped to provide 
the particular types of services required by this group'.12 Polio Australia stated that 
'there are no specialist Late Effects of Polio services in the aged care sector for polio 
survivors aged 65 and over'.13  
4.24 BCA argued that evidence showed the aged care system was not adequate to 
the task, despite various reforms: 

We are well aware that the Productivity Commission did a parallel inquiry 
into aged care, and we are well aware that there is some significant reform 
happening in that area, but what we would argue is that that reform is 
looking at frail aged, at ageing in place and at respite and other supports, 
but it is not looking at the specialist needs of people with disability. That is 
not just people who are blind; that is people with a whole host of 
disabilities. 

I would like to quote something one of our members said to me in one of 
the consultations that I ran around Australia: 

When the nursing homes for the blind closed down, it was said that all other 
nursing homes would cater for the blind and vision impaired people. We 
have come to realise that the promises made by these nursing homes in the 
end did not meet all the requirements of the blind and vision impaired 

Likewise, our members are concerned that there is this coverall that the 
aged-care sector will just meet their needs, but often there is not that 
comprehensive understanding by aged-care providers of what it means to be 
blind, what the capacity of people who are blind is and the fact that people 
can be very independent with some aids, equipment, orientation and 
mobility. So what we want to see is a system that a person can access.14 

                                              
10  People With Disabilities Australia, Submission 557, p. 9. 

11  Combined Pensioners and Superannuants Association of NSW Inc. Submission 606, p. 3. 

12  Mr Heckendorf, Submission 634, p. 6. 

13  Polio Australia, Submission 637, p. 5. 

14  Ms Jessica Zammit, Blind Citizens Australia, Proof Committee Hansard, 21 February 2013, 
p. 3. 
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4.25 Other practical questions were raised, such as about the interaction of the 65 
year age cut-off with other age-related provisions.  It was pointed out that the age at 
which a person will become eligible for the aged pension is set to rise to 67 by 2023.15 
The Productivity Commission report itself refers to the 'Aged Pension age' rather than 
to the age of 65.16 Several groups including the Physical Disability Council of New 
South Wales, queried how the age cut-off would interact with provisions in other 
legislation regarding Indigenous Australians, who gain access to some pension 
supports at 50 rather than 65.17 Others argued that there are existing programs or 
policy guidelines relating to aged care that do not use the age of 65 as the key criterion 
but other, later, ages. These include, for example, national benchmarks and policies 
relating to residential aged care.18 
4.26 Not all inquiry participants argued against the age criterion. The 
Tasmanian Government argued in favour of the age cut-off as ensuring clarity of the 
boundaries between service systems. It also took the view that it was important not to 
undermine the financial sustainability of the scheme.19 This concern is shared by the 
Commonwealth.20 The National People With Disabilities and Carer Council 
(NPWDCC) took the view that there should definitely be a cut-off, though it did argue 
that there may be a way to address possible service gaps through recognition of 
diagnoses, or a similar mechanisms. 
4.27 Several organisations, including the AFDO and BCA, recommended removal 
altogether of any age restriction.21 More frequent were recommendations that there be 
some revision to the NDIS eligibility criteria. National Seniors Australia 
recommended that the NDIS be extended 'to include older Australians aged 65 and 
older with no significant age-related conditions'. Polio Australia suggested that 'the 
NDIS age limit be considered selectively for people whose disabilities result from 
various causes', such as polio.22  
4.28 The Australian Rehabilitation and Assistive Technology Association 
(ARATA) proposed that the CEO have the ability to allow entry to those over 65 'who 
acquire a disability best served by the systems and services of the NDIS'. ARATA 
considered that those with spinal cord or other traumatic injuries would be likely to fit 

                                              
15  Social Security Act 1991, s.23. 

16  For example, Productivity Commission, Disability Care and Support, 2011, Vol. 1., pp. 179-
182. 

17  Physical Disability Council of NSW, Submission 597, p. 4. 

18  Aged and Community Services Australia, Fact Sheet 2: Residential Aged Care, May 2011, 
http://www.agedcare.org.au/publications/resources/fact-sheets/acsa-fact-sheet-2-2008-
residential-aged-care.pdf (accessed 6 March 2013) 

19  Mr Evans, Tasmanian Government, Proof Committee Hansard, 22 February 2013. 

20  Explanatory Memorandum, p. 11. 

21  AFDO, Submission514, p. 13; Blind Citizens Australia, Submission 594, p. 5. 

22  Polio Australia, Submission 637, p. 6. 

http://www.agedcare.org.au/publications/resources/fact-sheets/acsa-fact-sheet-2-2008-residential-aged-care.pdf
http://www.agedcare.org.au/publications/resources/fact-sheets/acsa-fact-sheet-2-2008-residential-aged-care.pdf
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this category.23 Other conditions that it was suggested might benefit from some form 
of discretionary rule include motor neurone disease and multiple sclerosis.24 Another 
suggestion was to extend the ‘grandfathering’ provision in paragraph 21(2)(b) to 
include not only those already receiving supports but those who had already received 
a relevant diagnosis, but who may not yet have accessed supports.25  
4.29 One of the difficulties with creating exceptions to the age cut-off is that it will 
inevitably be difficult to equitably and objectively determine to whom the exception 
should apply. Some impairments are age-related and some are not; even some 
diagnoses can be age related in some cases and not others. Discussing vision loss, 
COTA explored some of these issues: 

We agree that there is a correlation between vision loss and ageing so it 
could be seen as a part of the ageing process. However not all vision loss is 
ageing related and vision rehabilitation is a specialist service that is not 
included in the current suite of aged care services but sits in the disability 
service sector. If people over 65 are to be directed to the aged care sector 
for assistance with vision then the services needed to be adequately 
resourced to provide that service.26 

4.30 The committee received little evidence on the cost or other implications of 
extending eligibility beyond age 65. Brain Link Services drew attention to evidence 
from Victorian . In Victoria, the committee was told, the system had been reformed in 
2006, so that people over 65 could access disability services. The result was: 

Victoria has not had a swathe of people over the age of 65 swamping the 
disability sector. If we go back to what Dr Dyson said: evidence. If you 
look at what has happened at [Department of Human Services in Victoria], 
the people who are accessing disability services who acquire a disability 
over the age of 65, or are over 65 when they first need a disability service, 
are the same groups who are getting it under 65. It is not Alzheimer's. It is 
not people who are experiencing the natural effects of ageing that 
complicate with disability. It is virtually the same groups.27 

Committee view 
4.31 The difficulty involved in resolving concern about the age criterion is 
reflected in the diversity of recommendations that stakeholders made to address it. It 
has been suggested that the Productivity Commission report proposed a scheme for 
those aged under 65. The Commission's position was: 

A reformed aged care system, such as that proposed recently by the 
Commission in its parallel inquiry into aged care, would be a more 

                                              
23  ARATA, Submission 596, p. 1. 

24  Dr Baker, National Disability Services, Proof Committee Hansard, 4 March 2013. 

25  Mr Ah Tong, Vision 2020 Australia, Proof Committee Hansard, 21 February 2013. 

26  COTA, Submission 617, p. 5. 

27  Mr Harris, Brain Link Services, Proof Committee Hansard, 21 February 2013, p. 59. 
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appropriate system for addressing disability resulting from the natural 
process of ageing.28 

4.32 It can be seen therefore that the Commission itself highlighted that not all 
disability in older people is a result of 'the natural process of ageing'. The Commission 
did not take a clear position on how assistance should be provided to older Australians 
experiencing disability that was not age-related.  
4.33 Dr Galbally of the NPWDCC pointed out that when one policy area is 
reformed, as is currently proposed for disability services, it highlights any 
shortcomings in other policy areas, such as aged care. NPWDCC proposed a working 
group be established immediately to examine the relevant issues: 

Now with the NDIS on the horizon the real deficiencies in the age care 
provision have been highlighted. Our recommendation is that first there be 
an immediate working group—or whatever government considers 
appropriate—to look at disability and ageing, and particularly to look at 
areas like assisted technology…The community focus of the NDIS, where 
the aim really is to participate in community, ought to be the same for 
ageing. Let ageing start that reform process. Indeed, the council will be 
recommending that as a separate issue—that the age care system sets up a 
review of its relationship to disability as a matter of urgency.29 

4.34 The committee notes the NPWDCC's recommendation that: 
Section 22 should be revised to allow enough flexibility to enable the NDIS 
to support those people over 65 with severe and profound disability whose 
disability care and support needs cannot be met by the aged care system 
and/or other community service systems.30 

4.35 The department agreed that this is a difficult area, and discussions remain 
ongoing.31 It pointed out that the early intervention criteria under clause 25 would 
capture some of the situations that were being raised by witnesses. Mr Hartland also 
pointed out that the interventions don't have to be therapeutic in nature for the person 
to be eligible under clause 25.32 The committee recognises that there are a number of 
significant causes of disability, including multiple sclerosis and post-polio syndrome, 
for which the application of clause 25 would be relevant. However, these people 
would need to engage with the NDIS (or its predecessor schemes) for the first time 
prior to turning 65. 
4.36 The committee also noted the suggestion made by National Seniors Australia 
and others, that a launch site be established that includes no age restriction, to 
determine whether this would be an appropriate approach. The committee can see the 

                                              
28  Productivity Commission, Disability Care and Support, 2011, Vol. 1., p. 179. 

29  Ms Galbally, National People with Disabilities and Carer Council, Proof Committee Hansard, 
4 March 2013, pp. 26–27. 

30  National People with Disabilities and Carer Council, Submission 612, p. [12]. 

31  FaHCSIA, Proof Committee Hansard, 5 March 2013, pp 36, 57. 

32  Mr Hartland, FaHCSIA, Proof Committee Hansard, 5 March 2013, p. 57. 
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attraction of this option. However it notes that the NDIS sites are 'launch sites' from 
which the scheme is going to be expanded, not 'trial sites', which implies they may or 
may not continue. The committee is concerned that establishing an experimental 
launch site of this sort would present risks to equity across the scheme in the medium 
term, and could undermine the coherence of the NDIS. It would also require 
renegotiation of agreement between the Commonwealth, states and territories, 
potentially disrupting implementation. 
4.37 The committee concludes, as have others, that the most important issue is not 
the eligibility criteria for the NDIS, but the adequacy and appropriateness of service 
provision, whatever scheme funds that service. 
Recommendation 11 
4.38 The committee recommends that the government, through COAG 
processes, identify mechanisms by which to provide adequate specialised 
disability support for people 65 and over who have disabilities not resulting from 
the natural process of ageing. 
Recommendation 12 
4.39 The committee recommends that, as a matter of priority, the government 
develop information for communication to members of relevant stakeholder 
groups about the scope for clause 25 (early intervention requirements) to address 
the needs of some people ageing with conditions that may not cause impairment 
until after they have turned 65. 
Recommendation 13 
4.40 The committee recommends that the government conduct further 
research into the costs and benefits of varying the NDIS age eligibility criterion. 

Developmental delay 
4.41 A less obvious age restriction occurs in the bill in relation to access to early 
intervention for children with developmental delay (subparagraph 25(a)(ii)). Under 
clause 9, developmental delay refers to certain circumstances in a child less than six 
years of age. Numerous submissions were received from families and professionals 
who indicated problems with obtaining clinical diagnoses or accessing services for 
their children, often indicating that problems were not confirmed until some years 
after they initially raised issues with schools or health professionals, while others 
expressed concern that services would cut out at an early age, regardless of whether 
they might have continued to benefit a child. 
4.42 Several witness pointed out that developmental delay is often not detected 
until sometime after a child enters the school system.33 This means it may not be 
identified until the child is six or seven years old. There can also be delays where the 
child comes from a non-English speaking background, and there can be similar issues 
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if the child comes from a humanitarian or refugee background.34 It was suggested that 
the age be raised to 'under eight' rather than six, while the AFDO suggested there 
should be no age constraint, other than that developmental delay be diagnosed in a 
child.35 Early Childhood Intervention Australia (ECIA) commented: 

The definition of developmental delay raises significant questions for ECIA 
regarding what happens to children once they turn six. What will the level 
of supports be for these children and their families once they turn six and 
will they have to transition out of the NDIS or reapply? ECIA is concerned 
about what this will mean for children and families. 

The diagnosis of developmental delay is very complex and children may be 
classified as having a developmental delay for over a decade without 
receiving a formal diagnosis. There are also significant grey areas when 
determining what is deemed to be a developmental delay. This certainly 
requires further research and discussion with the field by the Agency.36 

4.43 Novita Children's Services noted the clause and believed it 'would appear to 
provide the suitable criteria for access as a prospective participant'.37 
4.44 The department indicated that the age cut-off for developmental delay was 
based on a clear existing evidence base. It pointed out that this clause is only related to 
the early intervention requirements under clause 25. A child, whether under six or not, 
who is demonstrating functional impairment would be eligible to enter the scheme 
under clause 24. Clause 25 was designed to prevent any service gap emerging with 
young children who will benefit from support but do not meet the disability criteria of 
clause 24, particularly in relation to either the availability of specific diagnoses, or the 
permanence of any impairment.38 
4.45 The committee was satisfied with the department's explanation. Most of the 
submissions from parents who expressed concern about this clause were all either 
accessing, or seeking access, to assist children who were presenting with symptoms, 
issues or diagnosed disabilities that would mean they would potentially be considered 
for access under clause 24. The committee notes that these issues can be tested in the 
launch sites, particularly in SA, where the launch is focussed on children. 

Residence requirements 
4.46 Under subclause 23(1) of the bill, a person must be an Australian citizen, 
permanent visa holder or protected special category visa holder,39 and also be residing 
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in Australia, before they can be eligible for the NDIS. Some submitters argued that 
this excessively restrictive, and that the residence requirements should be constructed 
differently. The EDAC argued: 

In terms of eligibility, we believe NDIS should be accessible for people 
with disabilities who have a legal right to live and work in Australia, not 
just those in possession of a permanent residency visa. This would include 
asylum seekers who have been recognised as refugees but still do not have 
their permanent residency.40 

4.47 FECCA argued that the most appropriate model on which to base the 
eligibility rules should be the country's other national insurance-based scheme, 
Medicare. Under the Health Insurance Act 1973, Medicare benefits are payable to 
Australian residents, including any person 'who is lawfully present in Australia and 
whose continued presence in Australia is not subject to any limitation as to time 
imposed by law'.41 They recommended amendment of the bill as follows: 

23(1) A person meets the residence requirements if the person: 

(a) resides in Australia; and is an Australian resident; and 
(b) is one of the following: 

(i) an Australian citizen; 

(ii) the holder of a permanent visa; 

(iii) a special category visa holder who is a protected SCV 

holder; and 

(cb) satisfies the other requirements in relation to residence that are 
prescribed by the National Disability Insurance Scheme rules.42 

4.48 The committee asked the department why the eligibility criteria are different 
to those for Medicare. The department was not able to respond specifically on the 
Medicare criteria, but indicated that the government considered advice about a range 
of eligibility criteria, and concluded that: 

There ought to be a test of residency that reflects the costs and value of the 
scheme. It is to support over a lifetime, meeting reasonable and necessary 
needs and, therefore, in order to benefit from a scheme that taxpayers will 
be funding, people should make these residency tests. 

4.49 The committee understands the government's argument, but is not sure that it 
clearly establishes a distinction between the policy rationale for the NDIS and for 
Medicare. 
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Recommendation 14 
4.50 The committee recommends that the government make a more detailed 
statement setting out the underlying rationale for the approach taken to the 
residency eligibility criterion. 

Disability requirements 
4.51 Clause 24 sets out the disability criteria for eligibility to enter the NDIS 
scheme. The clause has two elements. The first sets out five criteria all of which must 
be met:  
• that there is a disability;  
• that the impairment is, or is likely to be, permanent;  
• that the impairment causes a reduction in function, for example in 

communication or mobility;  
• that the impairment will 'affect the person's capacity for social and economic 

participation'; and  
• that support needs 'are likely to continue for the person's lifetime'. 
4.52 The second element of the clause recognises that, although the impairment is 
likely to be lifelong, it may vary in intensity. 
4.53 The Law Council of Australia considered that more detail around the 
eligibility criteria should be in the bill. They contrasted the approach in the bill to that 
in the Social Security Act for the Disability Support Pension.43 The Law Council's 
view did not appear to be widely shared. 
4.54 Submitters appeared generally to be optimistic about the disability assessment 
criteria and processes for the bill, though it was often noted that their success will 
depend to a considerable degree on the rules and the success of the agency. BCA 
commended both the 'recognition around functional impairment and the fact that we 
are not looking at a medical model of disability; [and] the fact that there is recognition 
of episodic needs as opposed to episodic disability';44 Occupational Therapy Australia 
(OTA) expressed similar views.45 A number of advocacy organisations argued against 
there being a lot of detail in these parts of the bill; for example several major 
submissions, including those of the AFDO, DANA, and the NPWDCC, did not argue 
for more detail in the relevant provisions.46 
4.55 A different view was presented by the Attendant Care Industry Association, 
which represents people who provide 'paid care or support services delivered at a 
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person’s home or in their community to assist them to remain living in the 
community'.47 The organisation drew attention to the ICF, and how the bill did not 
appear to be adopting it, despite a recommendation to that end by the Productivity 
Commission: 

Many submissions to the Productivity Commission identified the 
International Classification of Functioning Disability and Health (ICF) as 
an internationally accepted system of comprehensively identifying 
disability-related need, by addressing body functions and impairments, 
activities of life and participation restrictions, and the environmental factors 
which enhance or impinge upon people’s ability to participate. The 
Productivity Commission itself recommended (Recommendation 7.1) that 
the ICF should be used to identify the supports required to address the 
reasonable and necessary care and support for their life activities. The 
legislation has, however, has adopted a very narrow, impairment-based 
eligibility approach, which may lead to a restriction on access to the scheme 
to people on the basis of diagnosis, as will the test of “permanency”.48 

4.56 In response to questions the agency confirmed that the assessment tools they 
would be utilising are part of an ICF framework and therefore 'in accordance with the 
recommendation of the Productivity Commission.'49 However they emphasised that 
care must be taken not to think that this was the only assessment that would be 
considered as it will be used alongside a number of other methods: 

We have an assessment tool and we have a self-reporting tool at the front—
both under development. The assessment tool for needs assessment has 
been developed in cooperation or with the great assistance of the expert 
working group and significant input from the states and territories.  

Senator BOYCE: Can we have those tools provided to us, please, on 
notice?  

Mr Bowen: Yes, we can provide that to you. I would put a caveat on it that, 
as a stand-alone document, it can be misread because it looks like a 
functional impairment assessment. It is critical to understand that that is not 
the starting or the end point; it is a tool that operates as a decision tree used 
by the planner and in that overall context of a planning conversation. This is 
a scheme that uses that as part of goal based planning. It is not a functional 
impairment assessment scheme. But, necessarily, we do have to assess the 
need for support. It is in the ICF framework, which is in accordance with 
the recommendation of the Productivity Commission. As an 80-page 
document, it is very deceptive to look at that and say, 'There's the agency's 
assessment tool.'50   
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'Permanent' 
4.57 One aspect of clause 24 where the committee is concerned about the message 
sent by the bill's language is the requirement that 'the impairment or impairments are, 
or are likely to be, permanent'. Several individuals and organisations expressed 
concern about this language, particularly in relation to psychiatric conditions. In 
mental health care generally there is a strong 'recovery focus', and it also well known 
that some serious mental illnesses can be highly episodic in nature. The committee 
notes that the bill, in clause 24(2), recognises that impairments may vary over time. 
4.58 The ACT Human Rights Commission (ACTHRC) queried whether there 
should be a focus on support that is long-term in nature, rather than in relation to an 
impairment that is 'permanent'.51 DANA had a similar concern.52 People With 
Disability Australia (PWDA) drew attention to this issue in the context of their belief 
that the bill more broadly should be modelled more closely on UN Convention 
principles: 

The convention overall talks about disability in ways that could be quite 
useful for the NDIS. For instance, it uses the term 'long-term disability' 
rather than 'permanent', which actually reflects the way that disability is 
experienced in people's lives in a social rather than a medical context.53 

4.59 The NSW Mental Health Commission thought it was important that recovery 
principles are part of the way the scheme operates. The Commissioner Mr Fenely 
stated that he: 

…will particularly be interested to monitor, firstly, how the scheme 
embodies the principles of recovery and autonomy, to normalise the 
expectation of recovery from mental health illness in the community—the 
goal being not to simply maintain a person's existing circumstances but to 
support their interest in returning to work, to family and to social life…54 

Committee view 
4.60 The committee accepts that there was general support for the overall approach 
taken to the disability eligibility criterion, noting caveats about the importance of the 
rules in this context. The committee noted the issue raised about the opportunity 
presented by the NDIS to adopt an internationally-agreed standard such as the ICF, 
and will be interested to see how the suite of assessment tools and strategies used by 
the Agency, including those that are considered part of the ICF framework, will work 
in practice. 
4.61 The committee agrees that it would be desirable that the design of the NDIS 
not work against the recovery focus that is central to mental health objectives, nor 
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against recovery and rehabilitation options that may open up in the future through 
research and innovation. 

Recommendation 15 
4.62 The committee recommends that the government consult further with 
mental health organisations including statutory bodies about whether clause 24 
of the bill, and related NDIS Rules, sufficiently take into account recovery 
approaches and the distinction between disability support and mental health 
services, to ensure the focus of the NDIS is on people with disabilities who have 
long-term consequences of their impairment (which may vary in intensity). 

Other eligibility criteria 
People with disabilities held in custody 
4.63 The committee holds a longstanding and serious concern about detention and 
management in prisons of persons with cognitive impairments, whether with or 
without a current conviction. It has previously met with representatives of the 
Aboriginal Disability Justice Campaign (ADJC) on this subject, and the organisation 
provided evidence to the current inquiry. The cases of people with cognitive 
impairments who are held indefinitely in prisons represent a disturbing and difficult 
challenge for both disability and justice systems. The ADJC believes that the majority 
of such people are Indigenous Australians. 
4.64 The ADJC reasoned that the NDIS could make a significant difference to 
these individuals—but only if they can access it: 

[Aboriginal Disability Justice Campaign] is extremely concerned about 
access to the NDIS for Indigenous Australians with a cognitive impairment 
who are assessed as mentally impaired though the criminal justice process 
or are detained in prisons and psychiatric units. 

Particularly worrying is how the NDIS proposes to ensure that Indigenous 
Australians who are detained in prisons and psychiatric units on either 
remand or under custodial supervision order will become participants. At 
this point in time there does not exist in courts, prisons and psychiatric 
units, assessment processes for cognitive impairment and referral processes 
into the disability services system that either divert people from prisons / 
psychiatric units or provide a pathway out of prisons / psychiatric units. 

The ADJC observes that there is no identified pathway for the ‘Agency’ to 
access people with a cognitive impairment, detained under mental 
impairment legislation. The outcome of this lack of identified access means 
that people with a cognitive impairment, particularly Indigenous 
Australians with a cognitive impairment, many of whom are detained in 
prisons outside of the major metropolitan cities will continue to be 
overlooked, nor provided with treatment of significant benefit, and detained 
in prisons and psychiatric units indefinitely.55 
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4.65 Victorian Legal Aid noted that there is a large prison population in the 
Barwon region launch site. It indicated there should be consultation to ensure the 
delivery of the NDIS within prisons, and for transition of prisoners with a disability 
into the community upon release: 

VLA encourages the government to give close consideration to how the 
NDIS will be delivered to people serving custodial sentences and 
recommends that the Agency consult with the Adult Parole Board, 
Corrections Victoria, Forensicare and the Department of Human Services 
during the implementation of the NDIS to ensure an integrated approach to 
the provision of post-release services.56 

4.66 The department was asked about how the NDIS scheme would apply to 
people in custody. Dr Hartland responded: 

Broadly, if you are in prison you may still remain a participant but we 
would not be expecting to provide some supports to you, such as support 
for accommodation, but there might be some things that the NDIS should 
provide that are not properly provided by the prison system.57 

Committee view 
4.67 The committee again places on record its deep concern about the treatment of 
people who have a disability and are being held in custodial facilities including gaols, 
sometimes without a charge or a conviction. Prison systems have been failing these 
people for a long time, and the committee sees no evidence that this situation is likely 
to change. 
Recommendation 16 
4.68 The committee recommends that the government ensure that people with 
disabilities who are in custody will have appropriate access to the NDIS.  
Recommendation 17 
4.69 The committee recommends that the Agency develop an information 
strategy to ensure that people with disabilities who are in custody, their carers 
and their advocates, are aware of the group's eligibility for services under the 
NDIS. 
Professional examinations under clause 26 
4.70 Clause 26 of the bill allows the CEO request certain information or actions for 
the purpose of assessing an access request. One of the things the CEO may ask for is 
'a medical, psychiatric or psychological examination (whether or not at a particular 
place), and provide to the CEO the report, in the approved form, of the person who 
conducts the examination'.58 
4.71 The scope of this authority was queried by WWDA: 
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But, regarding the CEO being able to demand that someone have an 
assessment by a doctor, psychiatrist or a psychologist; I am just thinking 
about living here in Tasmania: what happens when doctors have closed 
their books? What happens if you live in some sort of regional or remote 
location where there is only one doctor, and what if you do not like that 
doctor, or they do not like you? Or you do not want that doctor to be your 
assessment person? 

Ms Swift: Or you do not see your disability as something medical and 
would not think to go to a doctor. 

Ms Frohmader: Where is the provision within this for the use of allied 
health professionals, particularly in locations where there are not doctors, 
psychiatrists and psychologists? Consider the role of nurse practitioners, for 
example, in Indigenous communities, and things like that.59 

4.72 Submissions from professional associations OTA and Speech Pathology 
Australia (SPA) did not raise concerns about the scope of this clause. Yet the 
committee is not sure why the only examinations that can be required are 'medical, 
psychiatric or psychological', given the wide range of causes of disabilities that is 
envisaged in clause 24(1)(a). 
Recommendation 18 
4.73 The committee recommends that the government revise the language of 
clause 26(1)(b)(ii) to ensure that examinations can be required to be conducted 
by a member of any appropriate profession. 
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Chapter 5 
Participant Plans 

The making of the plan 
5.1 The central element of the NDIS is that all funding and support will be 
dictated by a participant's plan.  The plan consists of two principal parts, the statement 
of goals and aspirations developed by the participant, and the statement of 
participant supports that will be provided by the scheme in response to the 
'participant's support needs, goals and aspirations, circumstances and informal 
supports.'1 
5.2 These two elements are further broken down and described in more detail 
through supplementary information provided to the committee by the department. The 
information provided also states that the statement of supports will estimate what 
supports will be required 'over the expected 12 month life of the plan'.2 
5.3 The kind of  outcomes for the participant that would be considered as part of 
the first element of the plan—the statement of goals and aspirations—could include:  

• wellbeing; 

• independence; 

• social, civil and economic participation; 

• developing and maintaining relationships; and 

• choice and control. 3 

5.4 The agency will then consider information received from the participant 
through a self-reporting mechanism, as well as the results of the various assessments 
of the needs and requirements of the participant, in the making of a statement of 
support.  These assessments may include both an assessment of the functional 
capacity of the participant and a risk assessment.4 
5.5 Western Australia Individualised Services commented that the onus on the 
individual to develop a 'life plan' is not something that should be expected in the 
legislation, instead suggesting that the legislation should be looking at a narrow 
description of the plan: 

We have a specific point about preparing participants' plans, and that has 
been a pretty common theme so far. This is one of the areas that has 
generated a lot of response, with lots of people asking, 'But do you have a 
life plan that you share with others?' I think this is about the fact that it has 
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been seen as 'the' life plan of a person, rather than a plan for investment in 
the support that will facilitate things that describe social and economic 
participation for that person at this particular time in their life stage, and I 
think we should discriminate between those in the legislation.5 

5.6 Carolyn Frohmader from WWDA highlighted the potential difficulties in 
expecting someone to develop a life plan but restrict what parts of the plan would be 
supported by the NDIS: 

I did ask the drafters if, for example, this person doing their life plan with 
their life aspirations and goals and they would like to be a mother, and they 
are a single woman with a disability, are they allowed to spend their NDIS 
money on assisted reproduction? And he nearly died. It was like, 'No, don't 
be ridiculous.' And I said, 'Well, why not?' If you ask somebody to set out 
their life goals, plans and aspirations and part of that is, 'I would like to be a 
mother and I would like to purchase access to the donor sperm program,' 
why not?6 

5.7 ADACAS also commented on whether it was appropriate to expect someone 
with a disability to provide a 'life plan' when no-one else in society is expected to do 
so as a condition of accessing services: 

The bill puts the participant's plan, particularly that statement of goals and 
aspirations, right in the very centre of the entire enterprise. Along with the 
support plan, it becomes the singular instrument by which supports are 
determined, measured, funded and all the rest. The requirement for this 
statement is in itself discriminatory. No other group or individual in our 
society has to submit a list of life goals and a plan before getting on with 
living—neither must they seek permission before the change their mind 
about those goals.7 

5.8 Dr Galbally from the NPWDCC spoke of the huge effect that the development 
of a plan that includes aims and aspirations could have on people.  To assist in the 
management of this change Dr Galbally recommended that DSOs should be 
established in the role envisaged by the Productivity Commission in their report:  

[T]he day-to-day planning, coaching, I guess that is a way of putting it, is 
most important especially in the early days, but I would imagine it would 
remain important for quite a time. To suddenly have the chance to plan, to 
dream and to think what you might like to do with your life is going to be 
quite new for many people. We have therefore recommended that the role 
for the disability support organisations that was in the Productivity 
Commission's report be re-raised. This could be a great role for them and a 
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very important role for the building of capacity of individuals but also of 
communities.8 

5.9 The legislation has an extensive number of principles relating to plans that 
underpin plan development. The committee received evidence from carers 
organisations that questioned whether the bill's principles relating to the plan should 
reflect that the ability to exercise control over their own life is often facilitated by their 
families or carers: 

Chapter 3, part 2, division 1, 31(g) should be modified so that it is 
underpinned by the right of the participant to exercise control over his or 
her own life to the maximum extent possible while recognising the support, 
assistance and judgement of family may be essential to the development of 
plans for some people with a disability.9   

5.10 The Mental Health Fellowship of North Queensland also emphasised the 
important of families or carers being centrally involved with the development of a 
participant's plan: 

Planners and assessors need to be guided in determining the plan for the 
person with a mental illness. They need to be guided by what the family 
members and carers are saying. The information I am getting from carers 
and family members, particularly through our Cairns carers hub, is that they 
are in the dark most of the time.10 

5.11 Craig Wallace from PWDA expressed concern over the structure of the 
scheme, comparing it to the United Kingdom system which allocates funding first and 
then the participant sets their goals accordingly:  

The draft bill asks that the plans contain a statement about the goals, 
objectives and aspirations of the participant. We have a problem with the 
language of 'goals'. Many people just want to live ordinary lives. Some of 
our members were of the view that the bill was being really prescriptive 
around plans. The process as described in the legislation is, one, a person is 
assessed as eligible; two, you make the plans; three, lastly, the funds are 
allocated. In the UK they actually do it the other way around so that the 
person knows the scope of the funding envelope and can then have a 
discussion about what the plan looks like, firstly, rather than the agency 
doing it.11 

5.12 Children with Disabilities Australia were strongly of the view that the making 
of a plan, particularly in relation to children, should be the role of the agency and not 
the individual or their family: 
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The absolute requirement for all participants to prepare a statement of goals 
and aspirations is, thus, very problematic where children with disability are 
concerned…Many families would indeed be insulted by the need to 
complete such a statement on behalf of their child in order to access 
essential supports, and we believe families should not have to do this in 
order to access funding. For some families with school-age children, goals 
and aspirations will be related to their child's ongoing health issues or their 
educational attainment, which are not even the primary role of the NDIS. 
For other families, as with many people across the community, the formal 
setting of goals is a highly contrived activity. The responsibility for 
developing a coherent goal based service plan that is absolutely relevant to 
the child's family sits with the NDIS. It is unreasonable to expect 
participants and families to present their life and needs in a bureaucratic 
format. CDA accepts that there is a need for a service plan in order to 
activate funding; however, the relevance and purpose of this additional plan 
in the scheme's design is highly questionable. As such, we recommend the 
removal of this requirement for participants. 12 

Committee View 
5.13 The committee understands that the development of a statement of goals and 
aspirations is a useful way of including all of the facets of a person's life that 
contribute to their wellbeing.  It also provides a long-term perspective that could 
inform what supports might be used to realise a long-term goal.  However the long-
term perspective does not appear to be mirrored by the provision of supports, which 
are to be provided for the '12 month period of the plan'.  The question for the 
committee is whether this disconnect will have any material effect.  The committee is 
concerned that if a support is provided to achieve a long term goal such as assisting 
the participant to access tertiary education, or long term physical rehabilitation, this 
could be reassessed each 12 month period and potentially be stopped if certain targets 
were not met. This could have undesirable consequences for the realistic and long-
term pursuit of goals. 

Recommendation 19 
5.14 The committee recommends that, where support is provided for an 
objective that will extend beyond the 12 month life of the plan, the NDIS Rules 
make clear that the assessment of the outcome of this support will take the long-
term objectives into account. 

Flexibility of the Plan 
5.15 The department provided the committee with information on how flexible the 
plans will be in practice.  This flexibility will be guided by a set of principles: 

The plan will support flexibility in sourcing supports, regardless of how or 
by whom the plan is being managed, by: 
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• providing information to individuals to support choice during 
planning and the implementation of the plan; 

• building the individual’s capacity, where required, to exercise 
choice and control; 

• ensuring that supports are age and life stage appropriate and take 
into account developmental needs, particularly for children;  

• recognising that individual needs vary from week to week as part of 
normal life and therefore providing flexibility in the quantum and 
frequency of all supports purchased over the life of the participant’s 
plan, as long as the total value of the plan is not exceeded; 

• acknowledging that the basis for determining the level of supports 
included in the plan is based on a best estimate at the time the plan 
is developed, thus requiring an approach that allows some overs and 
unders between relevant funded supports.13 

5.16 Vivienne Williams from Kids Matters Occupational Therapy commented on 
the importance of the plan being reviewed at regular intervals, and that the 
responsibility for this should lie with someone other than the participant:  

With the plan, I think it is very important that it is reviewed yearly because 
things change. I would have concerns that people have a plan and then for 
logistical reasons that is their plan and even though it is written in the 
legislation that, yes, they have the entitlement to review it, I think there 
should be structures in place that it is regularly reviewed and not just left up 
to people who may not be aware or able.14 

5.17 The flexibility of the plan and the ability for it to react quickly was an issue 
raised in relation to the management of chronic disease.  MS Australia described the 
impact that a rapid deterioration of a condition could have on a person and their 
family: 

It is the nature of the chronic disease and the interplay between the systems 
and someone's quality of life. As we said before, the right services are 
needed at the right time, so the response to changing plans needs to be 
rapid. Also plans need to really be individualised to the participant. With 
MS specifically there are hidden symptoms of fatigue and a lack of insight 
that can drive a family into breakdown.15   

5.18 Dr Baker from NDS also highlighted the importance of designing a scheme 
with the capacity to react quickly to deal with points of crisis or emergency: 

It is a critical function of any disability support system that is can respond 
to the unpredictable circumstance; to the emergency; to things that cannot 
easily be built in to a person's plan. The bill does give the capacity for that 
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to happen and for the agency to review a plan at short notice. Where there 
needs to be more thought in the legislation is for a new entrant—someone 
who needs to become a participant very quickly. The agency needs the 
flexibility to be able to fund support for someone who seems eligible 
without them having to go through any time-consuming eligibility check.16 

5.19 Kathryn Hough from Empowering People in Communities in Western 
Australia also specifically discussed the issue of having a 21-day period to decide on 
whether someone is eligible or not in the context of emergency or crises: 

My sense is that when a crisis occurs people need support immediately. 
Family may be able to assist or put some interim supports in place but, in 
some examples here, if a family member who is the primary carer is 
seriously ill they will have to be flown to Perth for medical treatment, and 
the response for this needs to be immediate, within hours. Seeking 21 days 
for approval could be problematic.17 

5.20 The department responded specifically to the argument that having to wait 21 
days for a decision on eligibility does not mean that that is the period that everyone 
must wait.  The bill states that a decision must be made 'within 21 days' and 
Dr Hartland added: 

I would say that this time frame does not mean that you have to wait 21 
days. If someone came to the agency in crisis, the agency would be able to 
respond immediately.18    

Committee View 
5.21 The committee shared the view raised by numerous contributors that any 
scheme must consider the changing nature of various disabilities, and reflect the 
associated needs in the support it provides.  The supplementary information provided 
to the committee by the department on how the plan will be structured to manage 
changing requirements satisfies the committee that the scheme is likely to be flexible 
and broad enough to adapt to changing conditions.   

Power of the Agency and the CEO in the plan-making process 
5.22 The committee received evidence, alluded to in chapter 2, which questioned 
the extent of the powers of the agency in general, but particularly in relation to the 
participant's plan. 
5.23 AFDO described the extent of the powers and what safeguards they 
considered should be built in to the systems to prevent misuse of those powers: 

There is a lot of power given to the CEO or their delegated authority in this 
legislation… They have the power to compel people to get certain kinds of 

                                              
16  Dr Baker, National Disability Services, Proof Committee Hansard, 4 March 2013, p. 73. 
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assessments. They kick-start a person's plan. They have the power to 
approve or not approve a person's plan. They have the power to look at 
reviews and complaints. So there is a lot of power that is potentially vested 
in the one person as a delegated authority. The key thing is to ensure two 
things: firstly, that you do not have a situation where it is just one person, or 
one delegated authority, in areas where there is going to be some difficulty 
or where some careful decisions have to be made. There needs to be an 
approach where people can go to a tribunal, or a panel of people, for those 
decisions to be made. Secondly, it is about putting back some of the give 
and take into allowing people to push back… It is about creating further 
steps for people to appeal or to have some say in how this works, making it 
more collaborative and making sure that there is more than just one person 
and that it is a bit more transparent.19   

5.24 The Association for Children with a Disability also commented on how to 
design the powers of the CEO to achieve the responsible management of public funds, 
while ensuring participants have the opportunity to manage an appropriate level of 
risk:  

It is the way in which the legislation is written—that it is one person, this 
CEO, and obviously it is not; it is actually the agency…but it is really 
important to have safeguards in place too. It is all about the balance of what 
is essentially public funding and the importance of making sure that that is 
used effectively, but people definitely have some control and choice within 
that. As I said right at the very beginning, it is also about balancing the 
sustainability of the scheme. Therefore, it would be a matter of looking at 
each instance that you are suggesting, where the CEO has veto or power, 
and then recognising whether that is appropriate not. We have said that it is 
important that the ownership of the plan sits with the participant—in our 
case, that is children and their family. 

5.25 The MS Society in WA spoke of the uncertainty and anxiety that the language 
in the bill may cause to participants: 

Much of the work talks about the CEO being satisfied, it talks about 
approved form. Section 48(4) says that the CEO may conduct a review of 
the participant's plan at any time. I really need to point out how unsettling 
that can be for people for disabilities. The scheme, ironically, is geared 
towards providing surety, certainty and peace of mind for the individual 
with a disability on a long-term basis rather than the vagaries of the cap 
process, which you heard about in the earlier conversations. I am just 
anxious that we do not accidentally unsettle people who are very vulnerable 
with statements such as those. 20 

5.26 PWDA commented on the extent of the CEO's powers and the need for an 
effective appeals system, and an explanation of the circumstances in which the powers 
will be exercised: 
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The CEO has a lot of power under the bill. They can appoint nominees, 
specify which individuals can manage their own plans, require people to 
pursue compensation, reveal information to other agencies, ask people to 
repay funds and intervene in some areas outside the NDIS supports. The 
mechanisms for review and appeal need to be clear. These powers in some 
areas should be tempered. The reality will be that these powers are 
delegated—it [does] not actually mean the CEO, it means a delegate—so 
how is decision making at the local level going to happen? How is that 
delegation going to be exercised? 21 

5.27 The department's evidence to the committee provided the rationale for the 
various powers of the CEO throughout the bill.  On the general point of whether too 
much power in decision making was vested in the hands the agency the department 
made the following argument: 

While the National Disability Insurance Scheme is intended to enable 
people with disability to exercise choice and control in the pursuit of their 
goals and the planning and delivery of their supports, it also has to provide 
a structure for decisions about the expenditure of a very significant amount 
of public funding. The allocation of funding to individuals is ultimately the 
responsibility of the Agency CEO. This is a responsibility that the Agency 
CEO should exercise in close partnership with people with disability and 
their families, carers and on occasion their advocates, but it is inevitably a 
decision making power that the Agency CEO has to exercise. The issue is 
whether the core decision points for the Agency CEO, and the associated 
information gathering powers, should be specified in legislation, or allowed 
to be done by the Agency CEO under the general administrative powers 
which officers responsible for the expenditure of public funding have 
available to them. The Bill reflects the judgement that it is more 
transparent, and ultimately protects the rights of people with disability to a 
greater extent, to have the powers of the Agency CEO clearly specified. 
This ensures that where appropriate the CEO’s exercise of these powers can 
be scrutinised by external review bodies. In simple terms, specifying what 
the CEO is able to do also allows the law to be clear as to what the CEO is 
not able to do and therefore provides important protections to people with 
disability who are, or want to be, participants in the scheme. 

5.28 David Bowen, the CEO for the agency, responded specifically to concerns 
that have been raised throughout the inquiry in relation to the practical application of 
the powers of the CEO:    

The Bill and the rules speak of the CEO making all decisions and 
requesting information. Some commentators are concerned that this 
suggests all decisions may be made in Canberra and may even be made 
personally by the Agency CEO. This is not the intention, indeed far from it. 
Clause 202 of the Bill permits the CEO to delegate powers and functions 
under the legislation. There will be delegation of the CEO powers to 
Agency employees at all launch sites. The policy is to have all decisions 
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made by employees situated as close to NDIS participants, prospective 
participants, carers, nominees, support providers and other stakeholders as 
possible.22 

5.29 The committee also received the draft rules relating to the powers of the CEO 
in a variety of circumstances set out in the primary legislation.  The rules set out 
criteria that the CEO must consider before coming to a decision.  For example the 
criteria that would help decide whether a participant would be able to manage their 
own supports funding or whether this would present an unreasonable risk to them are: 

(a) whether material harm, including material financial harm, to the participant 
could result if the participant were to manage the funding for supports to the 
extent proposed, taking into account the nature of the supports identified in the 
plan; 

(b)  the vulnerability of the participant to:  

(i) severe physical, mental or financial harm; or  

(ii) exploitation; or  

(iii) undue influence;  

(c)  the ability of the participant to make decisions;  

(d) the capacity of the participant for financial management;  

(e)  whether, and the extent to which, any risks could be mitigated by:  

(i) the participant’s informal support network; or  

(ii) any safeguards or strategies the Agency could put in place 
through the participant’s plan.  

3.9 The safeguards referred to in paragraph 3.8(e)(ii) could include, for 
example:  

(a) setting a shorter period before the participant’s plan is reviewed; 
or  

(b) setting out regular contacts between the Agency and the 
participant; or  

(c) providing funding for supports (for example, budgeting training) 
that would assist the participant to manage their own plan.23  

5.30 Nicholas Mann from Slater and Gordon lawyers did not see the powers 
conferred to the CEO as being exceptional or unusual: 

Certainly the powers conferred in this bill are similar to those that you 
would find in Comcare. They are perhaps a little stronger than some of the 
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state legislation, such as the state insurance powers, but I do not think we 
see anything new or novel about the powers conferred in this bill.24 

Committee View 
5.31 As discussed in chapter 2 the committee understands the concerns of 
submitters who were concerned about the general tone of the legislation and the 
apparently heavy handed nature of some of the powers of the CEO and the consequent 
implications these could have for the concept of choice and control.  The nature of the 
NDIS policy and legislation development process, including the lack of availability of 
draft Rules due to time constraints, and commentators not being in receipt of all the 
information, has led to perceptions being created that may not be reflective of how the 
scheme will operate.  
5.32 The information provided to the committee in the form of draft Rules, 
operational guidelines and evidence from senior officials from the department and the 
agency, has alleviated many of the concerns of the committee.  In the context of the 
scheme being developed progressively using launch sites, the government's explicit 
commitment to learning through the launch process, and with the statutory review of 
the bill (clause 208), the committee is content that the powers of the CEO in the 
making and operation of the plan are appropriate. 

Definition of reasonable and necessary supports 
5.33 Clause 34 of the bill sets out criteria that must be satisfied in order for the 
support to be funded.   These criteria are as follows: 

(a) the support will assist the participant to pursue the goals, objectives 
and aspirations included in the participant’s statement of goals and 
aspirations; 

(b) the support will assist the participant to undertake activities, so as to 
facilitate the participant’s social and economic participation; 

(c) the support represents value for money in that the costs of the support 
are reasonable, relative to both the benefits achieved and the cost of 
alternative support; 

(d) the support will be, or is likely to be, effective and beneficial for the 
participant, having regard to current good practice; 

(e) the funding or provision of the support takes account of what it is 
reasonable to expect families, carers, informal networks and the 
community to provide; 

(f) the support is most appropriately funded or provided through the 
National Disability Insurance Scheme, and is not more appropriately 
funded or provided through other general systems of service delivery 
or support services offered by a person, agency or body, or systems of 
service delivery or support services offered: 

 (i) as part of a universal service obligation; or 
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 (ii) in accordance with reasonable adjustments required under a 
law dealing with discrimination on the basis of disability; 

(g) the support is not prescribed by the National Disability Insurance 
Scheme rules as a support that will not be funded or provided under 
the National Disability Insurance Scheme; 

(h) the funding of the support complies with the methods or criteria (if 
any) prescribed by the National Disability Insurance Scheme rules for 
deciding the reasonable and necessary supports that will be funded 
under the National Disability Insurance Scheme.25 

5.34 Mr Rehn from the RIDBC voiced his concerns over the definition of 
'reasonable and necessary supports', particularly around the criteria of value for money 
in clause 34(c):  

We are a little concerned about the aspects of section 34, 'Reasonable and 
necessary supports', especially paragraph (c), which includes an economic 
rationale with the inclusion of value for money as a determining factor in 
assessing 'reasonable and necessary'. This is compounded by the statement 
that benefits achieved will be used as an undertaking factor in assessing 
value for money. This is extremely contentious from our perspective and 
we can foresee many issues arising from that paragraph.26 

5.35 Novita Children's Services in SA expressed their concern that there wasn't 
enough detail in the bill to assess whether or not the definition is appropriate and 
would cover the requirement supports: 

One of our concerns is that the bill should not be passed until due 
consideration of those rules is provided for since in sections 26 and 27 
around assessment and also section 34—the definitions of reasonable and 
necessary supports—there is quite a reliance on rules to articulate what 
those sections actually mean.27 

With clause 35 concerning reasonable and necessary support the issue is the 
same. Until we see the rules we do not know what might be included and 
what might be precluded. 28 

5.36 Dr Maree Dyson made an interesting point that switching the two criterion 
may have an impact on the decision making when it comes to assessing the supports 
that will be funded:    

I would reverse the notion of 'reasonable and necessary' to put 'necessary' as 
the first consideration. You ask: 'Is the response needed?' and then you 
move into discussions about the extent to which the funding and support is 
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in fact reasonable. I think the emphasis is the wrong way around. There has 
to be a focus on outcomes.29 

Committee View 
5.37 The committee has now seen draft rules that prescribe the criteria for the types 
of supports that will be provided and/or funded by the agency.30 They are 
comprehensive, and while the committee cannot speak for the submitters who were 
concerned about what could constitute a 'reasonable and necessary' support, the 
committee is satisfied that the detail provided in the rules responds to the kinds of 
concerns raised during the inquiry.   

Why does it matter if the participant is overseas? 
5.38 Clause 40 of the bill provides for the suspension of a participant's plan in 
circumstances where the participant is absent from Australia beyond what is termed a 
'grace period' of 6 weeks.  The draft rules provide detail on various circumstances 
where this period could be extended:  Clause 40 states: 

40  Effect of temporary absence on plans 
(1) A participant for whom a plan is in effect may be temporarily absent 

from Australia for the grace period for the absence without affecting 
the participant’s plan. 

(2) The grace period for a temporary absence of a participant is: 

 (a) 6 weeks beginning when the participant leaves Australia; or 

 (b) if the CEO is satisfied that it is appropriate for the grace 
period to be longer than 6 weeks—such longer period as the CEO 
decides, having regard to the criteria (if any) prescribed by the 
National Disability Insurance Scheme rules for the purposes of this 
paragraph. 

(3) If a participant for whom a plan is in effect is temporarily absent from 
Australia after the end of the grace period for the absence, the 
participant’s plan is suspended from the end of the grace period until 
the participant returns to Australia. 

(4) For the purposes of this section, a person’s absence from Australia is 
temporary if, throughout the absence, the person does not cease to 
reside in Australia (within the meaning of paragraph 23(1)(a)). 

5.39 The Association for Children with a Disability submitted that this clause 
represented an impost by the agency on the lives of people with disabilities: 
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This is an insurance scheme, not a welfare-to-work scheme. Why is it any 
business of the Agency whether the participant is overseas, provided it is 
consistent with the plan?31  

5.40 Bolshy Divas posed the same question: 'should people with disability be 
allowed to go on holiday, and should they have to ask permission?'32 DANA argued 
that: 

NDIS supports should continue to be available, without CEO involvement, 
to people travelling overseas when they are undertaking a normative 
activity that does not affect their residency.33 

5.41 Others, while not necessarily rejecting the provision outright, thought the 
period was too short. Service provider Novita Children's Services agreed it was too 
short, suggesting an extension of 'at least a further 4 weeks'.34 

Committee View 
5.42 The committee notes that the report already contains residency requirements 
for participants. It also requires participants to notify the CEO if they have a change of 
circumstances relevant to their participation or their plan (clause 51). It notes that this 
provision, while of concern to some submitters, also has the benefit of allowing the 
CEO to continue to provide reasonable and necessary supports reflecting a person's 
circumstances, including circumstances involving travel. The committee is pleased to 
see that the draft rules explicitly recognise a range of circumstances in which extended 
overseas travel may be sought, and that these are to be considered by the CEO in 
processes under clause 40 of the bill.  

Privacy 
5.43 There were some concerns raised in evidence about the privacy provisions in 
Chapter 4 of the bill.  The Queensland Disability Network commented generally on 
the issue by providing an example of when the privacy of people with disabilities is 
breached inappropriately, or information is requested by care givers beyond what is 
necessary:  

With regard to privacy: QDN believes again that this is a very important 
window where currently some non-essential information relating to the 
person's life is shared with care givers. I can give a personal example in this 
instance where I once had a HACC service visiting my house and they 
wanted to know what form of contraception I was using. It had no relevance 
to wiping the kitchen benches. I think there is a level of intrusion and 
invasion into the personal aspects of life for people with disability which 
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has gone on for too long. Only information which is relevant to support 
needs to be shared with those delivering the support.35 

5.44 The Office of the Australian Information Commissioner commented 
specifically on sections of the bill around the interaction between state and federal 
laws, proposing that efforts be made to ensure consistency across jurisdictions: 

[I]t appears that the National Disability Insurance Scheme Launch 
Transition Agency (NDIS Agency) will be covered by the Privacy Act and 
that the Information Privacy Principles will apply to its operations. 
However, it is unclear the extent to which other entities participating in the 
Scheme will be covered by privacy law. Some non-government 
organisations may be covered by State or Territory privacy law where they 
are contracted by State or Territory agencies to provide services on behalf 
of government. Others may not be covered by privacy law in States where 
no such legislation exists. Further, if a participating entity falls within the 
small business exemption in the Privacy Act it will not be covered by 
Commonwealth privacy law. Given the amount of personal information that 
will be collected and used under the Scheme, it will be important to ensure 
appropriate and consistent coverage of all participating entities under 
privacy law.36 

5.45 The department responded to the concerns of the Commissioner as set out in 
their submission with the view that the provisions in the bill were fairly standard and 
well tested in various Commonwealth laws:  

Dr Hartland: These are reasonably standard provisions in Commonwealth 
legislation to protect information that the agency acquires and to allow the 
agency owner to share it under limited and transparent conditions. So the 
rules on protection and disclosure of information that we have provided to 
you outline the circumstances where the agency CEO may disclose 
information. These are reasonably standard, I think, for Commonwealth 
acts. I do not think we have departed a great deal from other areas. It has an 
added complexity that it has to interact with state laws, so it is probably a 
bit more complex in its expression than we are when we do it in social 
security, but— 

Ms Wilson: I am a bit surprised that there are concerns from the Privacy 
Commissioner, to be honest, because these provisions are pretty well 
known and pretty well tested in a range of other Commonwealth laws.37  

5.46 The committee also noted that departmental officials are scheduled to meet 
with the Australian Information Commissioner to discuss the concerns outlined in his 
submission.38  The committee anticipates that if any amendment to the provisions that 
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ensure consistency across jurisdictions was required, this would be considered by the 
department. 
  



80  

 

 



  

 

Chapter 6 
Registration of Providers 

 
6.1 This chapter highlights comments and concerns received by the committee in 
relation to the registration of 'providers of supports' under the NDIS. The criteria 
regulating the registration of providers are outlined in chapter 4, part 3, clauses 69 – 
73 of the bill. The committee was also supplied by the department with draft Rules 
that form an important part of the framework for provider registration.1 

Registration 
6.2 Clause 69 establishes the framework for a person or entity to become a 
registered provider of supports and/or a manager of funding for supports. Clause 70 
outlines the process for the agency CEO to approve an application made under the 
preceding clause. Clause 71 stipulates when a person or entity ceases to be a 
registered provider, and clause 72 outlines the process for the CEO to revoke the 
registration of a provider of supports. The bill is complemented by the rules which 
provide further guidance on the functioning of these clauses. Clause 73 sets out the 
scope for which rules may be made governing registered providers. 
6.3 Registration is only required for providers wishing to contract directly with 
the agency.2 The department highlighted the rationale of having a cohort of registered 
providers: 

Provider registration is critical to enable:  

• A listing of potential providers to inform participant decision 
making, while noting providers can join this listing at any time; 

• Payments to be systematically made where the plan or elements 
are not self-managed; 

• Information on supports and related information such as 
compliance with relevant regulations is known and maintained by 
the provider.3 

6.4 The department informed the committee that registration requirements 
balanced community expectations of risk management, oversight of public 
expenditure, and ease of compliance: 

To limit the Agency to using providers who are registered, but to ensure 
that the process for registration is not onerous on providers. To this end the 
Rules have been designed to limit the impost on providers while enabling 
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the Agency to collect information that the community would reasonably 
expect should be able to be provided quickly and easily by any provider of 
specialist disability support.4 

6.5 The committee noted the concerns in Deaf Australia's submission, that the 
potential complexity of the registration and compliance process may discourage 
organisations and individuals from registering: 

…the requirements to register as a provider and the requirements with 
which providers must comply may be so onerous that they (a) limit people 
with disabilities as to who they can choose as their support providers and 
(b) make it too difficult for people with disabilities themselves to be 
providers of supports.5 

6.6 Evidence received from the agency CEO indicates that registration 
requirements will not be overly burdensome considering the potentially large volumes 
of public money being expended: 

At its core, registration calls for the [Australian Business Number] and the 
bank account details to enable payments to flow and providers to be 
identified appropriately. Providers will also be asked to identify the services 
they want to offer and what quality assurance and standards they comply 
with, if any….This material will be important to inform participant and 
Agency decision making.6 

6.7 As the rules were not available to stakeholders when preparing submissions or 
appearing at hearings throughout this inquiry, the committee did not receive any 
specific comment regarding their content. On the face of it, the draft rules provided to 
the committee relating to the registration of providers strike a balance between 
assuring quality, and preventing unnecessary red tape for prospective registrants.  
6.8 The committee heard divergent views on the level of regulation that should 
accompany (ongoing) registration. The committee heard that during this process of 
deregulation of the disability services market it was important to ensure that there are 
appropriate safeguards in place: 

There is a fair bit in the legislation about the registration of providers. As a 
provider that currently works in a very regulated market, we see the 
implementation of the NDIS as totally deregulating, something that we 
have never experienced before. We think that with a newly formed 
deregulated market there will be an influx of other organisations. That is 
okay, but shiny new toys often present themselves in ways with little 
validation beneath. We feel that the quality control provisions and the 
assessment and validation processes will be critically to ensuring that we 
are able to offer safe alternatives to people with disabilities.7 

                                              
4  Ms Wilson, FaHCSIA, Proof Committee Hansard, 5 March 2013, p. 35. 

5  Deaf Australia, Submission 577, p. 2. 

6  Mr Bowen, National Disability Insurance Scheme Launch Transition Agency, 
Proof Committee Hansard, 5 March 2013, p. 40. 

7  Ms Graham, Samaritans Foundation, Proof Committee Hansard, 31 January 2013, p. 55. 



 83 

 

6.9 Queenslanders with Disabilities also anticipated that the sector will see the 
emergence of new providers offering niche, targeted services as participants and their 
advocates seek the best services for their unique needs: 

We are going to see a power shift where people with disability and their 
families need to go to the service that meets their needs. If I were projecting 
forward, I would see maybe some emergence of small niche providers who 
really meet the needs of a niche market.8  

6.10 The Victorian Equal Opportunity and Human Rights Commissioner 
(VEOHRC) noted the importance of ensuring that adequate oversight mechanisms  are 
in place as new providers emerge to meet the growing market: 

Ensuring adequate oversight is particularly important as the market 
develops new forms and suppliers of services during that trial. This will 
include new private and community service providers but could also 
include arrangements where parents or carers engage themselves or family 
members to provide supports…In developing the NDIS rules in relation to 
registered providers, consideration must be given to appropriate processes 
for registration and clarification of how oversight mechanisms would work 
in such circumstances, including the interplay with existing state 
legislation.9  

6.11 The committee was cautioned by the NPWDACC that the registration 
requirements should not act as barriers to entry, rather than being genuinely necessary 
for the particular risk.10 It was likewise noted by the National Councils of Social 
Services (NCOSS) that, while registration is an important quality assurance 
mechanism, it should not act as a barrier to entry: 

While registration is an important mechanism to improve and maintain 
appropriate quality in service provision and to develop a market for such 
services it is possible that some organisations may not wish to register but 
still provide support to individual people with disability. There is a concern 
that the requirement to be registered where the Agency is the plan manager 
may, in the initial stages, limit options thereby constraining choice and 
control of the person with disability. It is unclear why this distinction is 
necessary.11 

6.12 The VEOHRC emphasized that for the NDIS to be as beneficial as possible to 
participants it is important that 'persons and entities are assessed and confirmed to be 
appropriately skilled to provide the service before they are registered.'12  
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6.13 The evidence was generally consistent in calling for some registration to 
ensure the quality of services provided and necessary safeguards for consumers. It was 
the scope and mechanism of those protections that was the subject of competing 
evidence.   
6.14 The NPWDACC called for the criteria for registration and compliance to be 
graduated according to participant-, service-related-, cost-related- and market-related 
risk.13  Similarly, DANA and BCA argued that the degree of complexity of the 
registration and compliance process should be commensurate with the level of risk 
posed by the service to participants.14 As noted by Queenslanders with Disability 
Network: 'an inverse relationship must exist between the capacity of the participant 
and the level of safeguards required to protect them.'15  
6.15 This approached was fleshed out more fully by the CEO of NDS: 

There is no simple answer. But the appropriate approach to registration of 
providers and qualifications is a risk based approach. We think that there 
are several dimensions of risk that should influence that decision. One is the 
characteristics of the participant. If we are thinking about a participant who 
has cognitive impairment or an intellectual disability or who is vulnerable 
in some other way, then the checks and the management of risk should be 
greater and the registration of providers should be more onerous. 

A second dimension is the type of service provided. If the type of service 
provided involves intimate personal contact or intrusive bodily contact, 
such as tube feeding, then there clearly need to be qualified people involved 
and the risk is higher. But if the service is gardening then I would have 
thought that the generic consumer regulations that apply to gardening 
would be sufficient. 

A third dimension is the cost. If the agency is to invest heavily in, let us 
say, a piece of equipment such as an electric wheelchair they may want to 
insist that some fairly rigorous standards apply to that equipment, because 
there is a substantial public investment in it. 

The fourth dimension to risk, in our view, is a chronological one. It is 
recognising that at the outset the NDIS support market will be quite new, 
both to participants and to providers, neither of whom are used to operating 
within a market based system. We have lived for decades with a system in 
which demand for services has greatly exceeded supply. Participants are not 
used to making sophisticated purchases of disability supports. Not-for-
profit providers are not used to this sort of marketing of what they do. It 
may be that at the outset the NDIS disability market is more highly 
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regulated than it might be in 10 years' time after there has been a maturing 
of the system, the participants and the providers.16 

6.16 The draft rules and evidence received from the CEO of the agency appear to 
indicate that a risk-rated registration and compliance mechanism is going to be utilised 
by the agency: 

The NDIS Bill and Rules aim to achieve a balance between effective choice 
and control for participants and management of risks for vulnerable people. 
The Bill requires that the CEO be satisfied that a provider meets the criteria 
prescribed by the Rules.  The draft Rules set out the following criteria for 
registration: 

• An ABN and account with a financial institution (to enable efficient 
payments by the Agency) 

• Agreement to the Agency’s terms of business 

• Compliance with workplace and employment laws (if an employer) 

• Compliance with criminal laws 

• Qualifications, experience and capacity to provide supports for which 
they wish to be registered 

The level of qualification, experience and capacity will be considered in 
relation to the type and level of risk associated with the support to be 
provided.17   

6.17 The committee heard that many service providers are already registered under 
various programs and processes and that the NDIS registration should attempt to avoid 
unwarranted duplication:  

It is also important to recognise that many organisations who may wish to 
become registered providers have already complied with various standards 
and quality assurance processes that are relevant to the quality of supports 
provided to people with disability. The registration process needs to assess 
what standards and systems are already in place and their adequacy and 
relevance to avoid unnecessary duplication.18  

6.18 Similarly, ANGLICARE Sydney was keen to know whether state-based 
verification processes for registering providers would be sufficient for national 
accreditation or if 'alternative and duplicate processes will be required of service 
providers – which is both costly and time consuming.'19 
6.19 Going one step further, the Centre for Cerebral Palsy argued that 
longstanding, existing providers of disability services should be automatically 
registered by the agency, arguing: 
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Many disability service organisations have provided services to people with 
disabilities/families with distinction over a long period of time. Many have 
been categorised as 'preferred providers' by State/Territory authorities. 
While acknowledging the need to ensure service quality and financial 
security, the NDIS needs to acknowledge the role of these service providers 
by giving them automatic registration.20 

6.20 The agency allayed these concerns informing the committee that: 
In accordance with the Bilateral Agreements, the existing safeguards and 
quality assurance systems of host jurisdictions in the launch sites will be 
utilised. These systems recognise the National Quality Framework and the 
revised National Standards for Disability Services which are currently 
being finalised.21  

Plans managed by the Agency: the impact of Clause 33(6)  
6.21 The committee heard concerns about the restrictions that Clause 33(6) may 
place on who can provide services. Clause 33(6) states: 

To the extent that the funding for supports under a participant's plan is 
managed by the Agency, the plan must provide that the supports are to be 
provided only by a registered provider of supports.22 

6.22 The effect of this clause is that participants who are having their plan wholly 
managed by the agency will only be able to access services provided by registered 
service providers, whereas other nominated fund holders will also be able to purchase 
supports from elsewhere.23 As explained by the CEO of the agency: 'When a person is 
self-managing their plan and directly purchasing supports, they have the freedom to 
purchase supports from any provider.'24 
6.23 Providers of supports who wish to be contracted by the agency will be 
required to be registered in accordance with clause 69. Providers who do not wish to 
be contracted by the agency, but intend to provide services to self-managing 
individuals are not required to become registered providers.  
6.24 The committee heard concerns that participants impacted by clause 33(6) may 
be disadvantaged vis-à-vis participants whose plans are not managed by the agency: 

We are very concerned that if the agency manages a person's plan then the 
agency will only purchase from registered providers of supports. If a 
participant has a plan manager that is not the agency then that participant 
can purchase from anyone but if the agency is your plan manager they can 
only purchase supports from a registered provider of supports thereby 
limiting who they would purchase supports from. We know that lots of 
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people will go to the agency for their eligibility and then stay with them for 
lots of other roles. We think that could be (1) discriminatory and (2) at the 
very least limit the options of the people who choose the agency for plans. 
It is not in the interests of people with disability and is a very poor choice of 
roles for the agency.25 

6.25 UnitingCare Australia argued similarly: 
Creates a potential disadvantage in both choice and price for those having 
their funding managed by the Agency. UnitingCare Australia is concerned 
that this requirement may be of particular relevance to those people with a 
disability who may have limited informal supports and/or advocates to 
assist them. This could include vulnerable cohorts who experience 
additional advantage due to factors such as homelessness, mental illness, 
drug and alcohol use and or ageing with a disability, further compounding 
their existing disadvantage.26 

6.26 The New South Wales Disability Network Forum (NSWDNF) conclude that 
the impact of this clause would not only be to reduce choice, but to limit personal 
development of the participant: 

For participants who use the Agency as their plan manager and fund 
manager, this will in effect reduce their choice and control, their 
opportunities for innovation and possible personal development of the 
participant. The Forum sees no valid reason why participants using the 
Agency should have restricted access to purchasing arrangements as 
compared to any other participants using funding under the NDIS.27 

6.27 Going some way to address these concerns, the agency informed the 
committee that: 

Should the participant want a provider not currently registered, this is also 
easily addressed with the provider joining the registration listing, noting 
that the listing can limit that provider to only being available for that 
participant.28 

6.28 Assuming that most organisations providing services to people with 
disabilities will register, and the ability of a participant to request a specific provider, 
the choice available to people who are having their plans managed by the agency 
should not be significantly impinged.  
6.29 Currently the registration requirements of subclause 33(6) apply only to 
providers being contracted directly by the agency. NDS proposed that the 
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requirements to use registered providers be extended beyond the plans managed by the 
agency based on a risk-rated model: 

Not all services which can be purchased under the NDIS should be 
provided by a registered provider of supports. Services such as gardening or 
cleaning could, for many people, be purchased from generic gardening or 
cleaning companies. However, support that is person or requires disability 
support skills (such as personal care, community participation, behavioural 
support and early intervention therapies) should only be sourced from 
registered providers. This should be so wither the plan manager is the NDIS 
Agency or a non-government 'plan manage provider'. 

Section 33(6) should specify that when a plan is managed by the Agency or 
by a plan management provider, certain classes of supports will require a 
registered provider (the NDIS Rules will contain the criteria for 
determining classes of supports). This would ensure the Agency or plan 
management provider uses only registered providers for disability support 
while allowing generic services to be sourced more broadly.29 

6.30 The majority of the evidence received by the committee did not support 
additional registration requirements being imposed in excess of those already in the 
bill. The committee heard that:  

There is a great risk of suffocating the intent of having people having 
choice and control by overregulating what could be a wide range of 
potential suppliers of services and support.30 

6.31 This tension between managing systemic risk and personal was discussed in 
Chapter 2 of this report. 
Committee View 
6.32 The committee understands that clause 33(6) only applies to funds managed 
by the agency. As indicated by the selection of evidence above, the committee heard 
from a large number of organisations and individuals who were concerned regarding 
the impact of this clause on the provision of services for people having their funds 
managed by the agency. The committee was persuaded by the evidence – cited earlier 
in this chapter – from the agency and the department regarding the necessity of proper 
oversight of public money, and also the ability for participants to nominate their own 
registered provider. While the committee considers it prudent that the impact of clause 
33(6) be explained to prevent any confusion on the part of participants and 
prospective service providers, the committee considers that subclause 33(6) should 
remain in its current form. 
6.33 In relation to the suggestion from NDS that providers of certain classes of 
supports should be registered, the committee anticipates that market forces will act to 
encourage most prospective providers to register. Although plans not managed by the 
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agency can source services from any provider – registered or not –, registration will 
confirm to a prospective customer that the provider abides by the NDIS Rules and 
other laws, and has measures in place to deal with complaints and prospective 
conflicts of interest. The register will also act as a convenient catalogue from which 
services can be located. As a result, the committee does not believe that there is need 
for further amendments in relation to the registration of providers at this time.   

Conflict of interest 
6.34 A number of stakeholders expressed concerns regarding the proposed 
legislation allowing a manager of the funding for supports to also provide planned 
supports, thus creating a conflict of interest.31 For example, Disability Justice 
Advocacy called for the two roles to be kept entirely separate: 

[Disability Justice Advocacy] believes there is great potential for both 
actual and perceived conflicts of interests where a plan management 
provider for supports is able to manage funding for supports. It is 
recommended that these roles be kept entirely separate.32 

6.35 It was contended by NSWDNF that: 
The [NSWDNF] contends that it is a conflict of interest for a provider of 
supports (service provider) to be also managing the funding for supports, 
and not only for the one participant. There are concerns that this could serve 
to restrict the options of the participant to only those supports that the 
service provider can offer. The Forum contends that a provider of supports 
must remain separate from a fund manager.33 

6.36 Brain Injury Australia (BIA) provided another reason for keeping plan 
management providers and providers of supports separate: 

[disability service providers] are not likely to be the best or most 
appropriate entities to manage the funding of participants — due to (a) 
conflict of interest issues, and (b) the need to ensure that the system does 
not revert to a [disability service providers]-centred model (i.e. 'block-
funding' by another name/method). Keeping the terms distinct will help to 
ensure that there is no presumption in the NDIS that [disability service 
providers] will (or should) become [plan management providers].34 

6.37 It was suggested that plan management and provision residing in the same 
entity may not result in the best outcomes for participants: 

If service providers undertake that planning for an individual then we will 
be losing some of the safeguards that we could have. Some of the conflicts 
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that would come when the service provider was involved in planning would 
be, for example, a tendency to nominate their own services as best-fit for 
the purpose. They would be much less able to look at the effectiveness of 
the plan when it has actually been implemented.35  

6.38 Deaf Australia raised the spectre that allowing plan management providers 
and providers of supports to undertake both functions concurrently would mean that, 
for the participants, little would change under the NDIS compared to the prevailing 
system. They stated: 

Allowing providers of supports to also provide planning and fund 
management mean that for many people with disabilities nothing much will 
change, they will still be going to the same organisation for all their needs, 
as they do now. This will not lead to increasing independence, choice and 
control for people with disabilities. It will also not provide incentives for 
service providers to reimagine their services and develop new types of 
services to meet new needs, or for new support providers to emerge in a 
more mature market.36 

6.39 Similarly, Children with Disabilities Australia argued that allowing registered 
providers to simultaneously act as plan managers and providers of supports: 

…waters down the ambition of the sector reforms that the NDIS has 
signalled. Participants must be offered a range of options for the 
management of their plan so as not to limit choice, however their service 
provider should not be available as a choice in this area.37 

6.40 DANA similarly noted that the potential for conflicts between the best 
interests of the registered service provider and the participant was the reason that the 
Productivity Commission did not support single entities being vested with plan 
management and service provision roles, and on this ground that DANA has called for 
the legislation to be amended.38  
6.41 It was recognised that by Deaf Australia that in regional and remote contexts 
it may not always be feasible to have separate plan management and service providers. 
In such cases it was recommended that the agency could undertake the role of plan 
management provider.39 
6.42 NDS expressed support for the current structure of clause 70 arguing: 

Participants should be able to choose their plan management providers as 
well as their support providers. As long as there are plan management 
providers that are independent of support providers available as an option, 
and that plan management providers are required to disclose all relevant 
interests including financial interests (in a manner similar to financial 
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advisors), NDS believes a participant should be free to choose a support 
provider to manage their plan. In some cases, the registered disability 
service provider will be the entity that the participant trusts, has a 
relationship with, and believes best understands their goals.40 

6.43 The Centre for Cerebral Palsy also noted that the differentiation of a manager 
of the funding for supports from support providers goes against the current trend 
where many support providers also manage funds.41 
6.44 The CEO of NDS did not dismiss the concerns of potential conflicts of 
interest arising, but argued that they were manageable in the same way as potential 
conflicts of interest in other domains are managed:  

I understand the contrary argument that it is related to potential conflict of 
interest if a support provider is also a plan management provider, but in our 
view that conflict can be managed, and to prohibit any cases where a 
support provider was also a plan management provider would deny 
participants choices that they may want to make...As long as that plan 
management provider declares any conflict of interest—just as that is a 
requirement for financial advisers generally—and that there are available 
independent providers that they can choose from, that would seem to us 
adequate protection. An additional protection might be that the agency itself 
could audit referral patterns—just as government does with GPs—so that if 
it were the case that all the business of a participant were directed from a 
plan management provider to a single support provider, at least the question 
could be raised.42 

6.45 The committee was informed that potential conflicts of interest are addressed 
in the draft rules. The committee learnt that: 

When the provider seeks to be registered to provide supports and manage 
funds on behalf of a participant, they also need to demonstrate they have 
mechanisms in place for dealing with the (perceived) conflict of interest.43 

Committee View 
6.46 Given the level of concern raised with the committee, that conflict of interest 
between those managing funds for supports and those providing services needs to be 
avoided, the committee is of the view that provision for a mechanism to prevent this 
conflict is best made explicit in the primary legislation rather than facilitated through 
the rules. The committee is not intending that the mechanism itself be stated in the 
bill, but that the bill should indicate that a mechanism needs to be in place. The detail 
can then be addressed through rules. 
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Recommendation 20 
6.47 The committee recommends that provision be made in the bill for a 
mechanism to ensure that service providers must have a system in place to 
manage potential conflict of interest, and the performance of that mechanism 
should be examined during the review of the Act in 2015. 
Complaints regarding registered providers 
6.48 The committee heard many calls for the establishment of effective and 
accessible complaints mechanisms.  
6.49 Youth Disability Advocacy Service (YDAS) recommended the establishment 
of an independent complaints handling body that can respond to complaints about 
services providers.44 It was argued that: 

This body would be responsible for making service providers accountable 
to the National Disability Standards. It would also support the resolution of 
disputes between service users and service providers.45 

6.50 This view was also put to the committee by the VEOHRC who recommended 
that: 

A complaints system for participants to bring complaints against registered 
providers and the Agency must be established as a matter of priority. For 
such a system to be meaningful and effective there must also be appropriate 
resourcing of individual and systemic advocacy.46 

6.51 It was noted by the ACTHRC that the proposed complaints mechanism in the 
bill was limited to registered providers.47 Many participants will access services from 
individuals and companies that are not registered providers, and it was argued by the 
ACTHRC that: 

While it may not be appropriate to apply all the same criteria that will apply 
to registered providers, people with disabilities who experience problems 
with service provision should, as a minimum, be entitled to access an 
independent and impartial complaints authority to seek assistance in 
resolving those concerns.48   

6.52 The committee is pleased to note that many of the concerns raised by 
stakeholders during the course of this inquiry appear to have been addressed in the 
recently released draft rules. 
6.53 The committee was informed by the department that in the beginning, the 
NDIS will use the existing complaints infrastructure in the states and territories in 
relation to complaints regarding registered providers: 
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In the states and territories there are quality assurance processes and review 
bodies, effectively, that enable complaints to be dealt with in relation to 
service providers. In the first instance, the agency will pick up and use 
those processes. As the disability commissioners would make clear, these 
are quite complex and run from a series of fairly routine complaints—what 
has happened; quality assurance—but they also reach back to things like 
restrictive practices. Unpicking that for limited sites quickly is risky, so we 
have decided to build on the existing organisations, pick them up and use 
them and make sure the agency can interact with them. 

It is those processes where complaints about the behaviour of a service 
provider get dealt with, and there are established processes to do that. So 
we will use those in launch sites.49 

6.54 Under the draft rules provided to the committee, a registered provider must 
inform the agency that a complaint has been made, and the registered provider must 
notify the agency of the action that the provider takes in relation to the complaint.50  
6.55 In response to a complaint, the CEO of the agency has the power under the 
rules to revoke the registration of a registered provider: 

The provider is the subject of a complaint to a responsible authority about 
the standard, effectiveness or safety of the provider's provision of supports 
or management of the funding for supports, regardless of whether those 
supports are provided or funded under the Act.51 

6.56 The department also emphasized to the committee that under the new scheme 
participants will be able to move service providers if they are unhappy with the 
service they are receiving. As was explained to the committee: 

[The] other dimension of the new scheme here is that, if the individuals are 
unhappy with that support provider, they can move because their funding is 
individualised. Once a scheme is working, it is not a grant system which is 
paid to the provider as a lump sum in respect of the capacity; the individual 
has their own money which then goes to the provider that they choose. So, 
if they are unhappy with that provider and there are alternative providers, 
just like any consumer they can take their money elsewhere, to another 
provider.52 

Committee view 
6.57 The committee has carefully noted the concerns cited during the course of the 
inquiry regarding the lack of the inclusion of a complaints mechanism in the bill.  
6.58 The committee notes that the need for formalised complaints mechanisms for 
registered providers should not be less under the NDIS than under older disability 
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support schemes. Participants, like other members of the community, will be free to 
use the services they wish and will vote with their feet if they are receiving poor 
service. For many people, the cost of dealing with the complexity and stress of 
resolving a complaint will not outweigh the benefit of moving to an alternative 
provider who is able to meet the expectation of the participant.  
6.59 Nevertheless, changing providers can present challenges, and choice is not 
always available, particularly in regional and remote areas, or for highly specialised 
services or equipment. For these reasons, it is vital that there is a formal complaints 
process recognised in the bill, and that there is a defined pathway by which complaints 
can have the capacity to affect a service provider registration, if the provider fails to 
respond adequately to those complaints. 
6.60 The draft rules and evidence provided by the department and the agency have 
satisfied the committee that for the purposes of the launch sites the complaints 
provisions in place regarding registered providers are sufficient to protect the interests 
of participants and the integrity of the scheme.  

Workforce Issues 
6.61 Various organisations discussed the impact the NDIS will have on the 
disability sector workforce.  Potential issues raised included the risk of increased 
casualisation of the workforce due to reductions in block funding and the need for 
increased flexibility.  The prospect of shortages of appropriately skilled staff, and the 
need for training across the sector, were also discussed by some stakeholders. 
6.62 The Queensland Alliance for Mental Health Incorporated spoke of how 
service providers faced a challenge in restructuring the workforce to respond to the 
changing nature of service delivery that NDIS will bring: 

People have spoken to us about how managing in this new environment will 
have an effect on workforce and workforce planning, how it will have an 
effect on how they manage their staff and the sorts of management skills 
they will need to bring in, the sorts of structures their organisations will 
need to be mindful of as they design perhaps a way to pitch the services 
they provide to people, the way they promote their services and the sort of 
money that might be needed to change their organisation to manage this 
effectively.53 

6.63 Cootharinga North Queensland also discussed the impact of the NDIS on 
workforce planning and the problems that attracting and retaining appropriately 
skilled staff, particularly in rural and regional areas: 

We welcome the dramatic increase of funding that is expected, but we also 
anticipate that there are going to be some significant issues for developing 
an appropriately skilled workforce. We are concerned too about a potential 
for a move to casual employment in the sector. With individual choices it is 
going to become more of a challenge to offer ongoing, secure full-time 
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work, and the prevalence of part-time work is expected to increase. There 
are going to be challenges for organisations like ours to retain and develop 
staff in an environment which may see an increase in casual employment. 
The challenges of developing an enhanced workforce are certainly bigger in 
regional and rural areas and certainly in those areas that are affected by 
other employment opportunities such as mining.54 

6.64 The Health Services Union (HSU) referred to the emphasis the Productivity 
Commission had put on the provision of a sufficiently trained and skilled workforce to 
ensure the sustainability of an NDIS: 

[T]he Productivity Commission clearly identified that workforce was a key 
issue in terms of quality outcomes and sustainability of the NDIS and that, 
without resolving this issues, it will be difficult to promote consumer 
choice, consumer control and facilitate the introduction of the NDIS. The 
Productivity Commission also clearly identified that a highly skilled 
workforce is required to provide high-quality daily supports to individuals 
with complex needs.55 

6.65 HSU was also strongly of the view that the true costs of the service delivery 
should be included in an individual's package, to ensure that service providers could 
meet the fixed costs associated with providing their services:    

We are concerned to ensure that the structure of funding arrangements built 
in and around individualisation also includes balanced and complementary 
funding to service providers to support the real cost of service delivery, 
including the range of capital, fixed, training, compliance, quality and other 
collective operational costs that go to providing training and to ensure that 
those service providers are able to secure and support the ongoing 
professional development of a quality workforce. Funding streams need to 
be built into the system that deal with sustainable service provision 
effectively.56 

6.66 United Voice noted that the bill has the potential to create a fragmented 
workforce that will ultimately lead to a drop in the quality of service provisions: 

[T]here are three key issues that we see will cause fragmentation in the 
sector. One of those is the capacity for a person with a disability to enter 
into a direct employment relationship. There are also issues around a person 
with a disability and/or their carer employing family members at a reduced 
wage rate. We also have concerns around the 'funding follows client' model 
without a clearly articulated workforce strategy in place. The way that this 
can impact on the disability services workforce is by things like limiting 
career progression and opportunities and limiting salary progression 
through the opportunity to move up classification levels based on skills and 
experience. We are also concerned around some attitudes—the attitude that 
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is represented by not having a workforce strategy with respect to improving 
staff qualifications and standards.57 

6.67 United Voice thought that the advisory council should oversee workforce 
matters in the sector with a view to increasing the capacity, skills and quality of the 
staff working in the sector: 

The key recommendations in the United Voice's submission is that the 
composition of the independent advisory council include trade union 
representation—those unions with relevant coverage of the disability 
workforce; that the NDIS bill recognises that the disability services 
workforce is a key part of the implementation of the NDIS; and that the bill 
needs to explicitly provide funding and other mechanisms to solve the 
current and future workforce issues.58 

6.68 The department referred the committee to the measures already in place 
through the launch of the NDIS, but also through the continuing work done by the 
states and territories in trying to attract people into the sector: 

There is some funding associated with the launch that is about workforce 
and sector development, but the ongoing upgrading of skills and the 
maintenance of skills in the human services workforce is an ongoing issue. 
The funding provided for support for individuals should include that as an 
overhead, but it is a broader issue across the community services workforce 
that is present. To some extent, there has already been quite a lot of effort in 
some states and territories put into attracting, retaining and developing 
skills and a workforce in this area—for example, work that New South 
Wales has done in what is called Care Careers, and the agency intends to 
piggyback on that.59  

6.69 The agency also committed to addressing any gaps in the provision of 
appropriately skilled staff as the scheme is rolled out over the trial sites. 

Attracting people and the provision of specialist skill programs would be 
something that we would look at out of the workforce and sector 
development fund, where there may be gaps in the current qualifications 
and skills of people—say, for people with complex behavioural needs or 
those who need particular elements of nursing care associated with their 
physical disability. We will look at that stuff and address it if there is a gap 
in the market.60 

6.70   Finally, the department also pointed out that a range of existing compliance 
requirements for employers would be in place for anyone employed in the sector: 

Dr Hartland: If it is a requirement of the law—and this does not replace the 
law in relation to the Fair Work Act or other aspects of the law—we are 

                                              
57  Mr Milroy, United Voice, Proof Committee Hansard, Monday 4 March 2013, p. 19. 

58  Mr Milroy, United Voice, Proof Committee Hansard, Monday 4 March 2013, p. 19. 

59  Ms Wilson, FaHCSIA, Proof Committee Hansard, Tuesday 5 March 2013, p. 75. 

60  Mr Bowen, NDIS Launch Transition Agency, Proof Committee Hansard, 5 March 2013, p. 75. 
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asking providers to declare that they meet the law and they will have to 
meet the law by the operation of those statutes. 

CHAIR: So it is your plan that goes to the agency using registered 
providers and there would be an expectation that award rates would be paid 
for care work, as it is now known. But if someone is self-managing, is there 
any requirement for them to actually follow award rates in payment for— 

Dr Hartland: Yes, because the law is clear on this. 

… 

Ms Wilson: If you look at the requirements for registered providers and at 
the revocation, part 4 and part 5, it makes pretty clear that compliance with 
that area of law is important. 

Senator SIEWERT: That is clear, and then if they are individually 
managing their own package and individually contracting people— 

Ms Wilson: If a person is in an employee relationship with someone, they 
would have to meet all the requirements of an employer and there will be, 
as there are in the states and territories, resources developed to give them a 
checklist of what that involves, so there would be an expectation that, if 
they are going to formally employ someone, they meet all those 
requirements—tax, super, OH&S et cetera.61 

Committee View 
6.71  The committee views the implications for the disability sector workforce as 
one of the key issues in the implementation of the NDIS. Insufficient protection for 
workers in the industry will ultimately erode the quality of services provided to the 
participants of the scheme.  The need for a highly skilled, trained and motivated 
workforce is paramount to the success of the NDIS and representatives of workers 
should be valued partners in its delivery.   
Recommendation 21 
6.72   The committee recommends that the Commonwealth continues to work 
with the States, Territories and relevant workforce organisations in the disability 
sector to ensure that implementation of the NDIS does not lead to more insecure 
working conditions in the sector, and that measures are put in place to enhance 
the skills, training and capacity of the disability workforce. 
 
  

                                              
61  Dr Hartland, FaHCSIA, Proof Committee Hansard, 5 March 2013, p. 72. 
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Chapter 7 
Nominees and appeal procedures 

Nominees 
7.1 Chapter 4 part 5 of the bill creates what are called plan nominees and 
correspondence nominees. Nominees are people who may be authorised to do things 
on behalf of an NDIS participant. They may be nominated by the participants 
themselves, or by the CEO of the agency. Before the CEO can nominate someone, the 
bill requires a number of things to be considered, including: 
• Any wishes expressed by the participant; 
• Whether the person consents to being a nominee; 
• Whether they are able to discharge the duties of a nominee set out in clause 80 

of the bill; 
• Any existing state or territory guardianship arrangements; and 
• Anything else required under the rules to be considered.1 
7.2 A plan nominee may be appointed for all aspects of the plan, but the 
appointment can also limit the matters for which the person is a nominee.2 
7.3 On 5 March 2013, the department provided to the committee some draft rules 
relating to nominees. These provided some additional detail that the government 
proposes to add on the process of appointment, including that the CEO must have 
regard to: 

(a) whether the participant would be able to participate effectively in the 
NDIS without having a nominee appointed; 

(b) the principle that a nominee should be appointed only when necessary, 
as a last resort, and subject to appropriate safeguards; 

(c) any formal guardianship arrangements that might be in place; 

(d) whether the participant has supportive relationships, friendships or 
connections with others that could be: 

i) relied on or strengthened to assist the participant to make their own 
decisions; or 

(ii) improved by appointment of an appropriate person as a nominee.3 

                                              
1  NDIS Bill, clause 88. 

2  NDIS Bill, subclause 86(3). 

3  National Disability Insurance Scheme Draft Rules – Nominees, from FaHCSIA, received 5 
March 2013, clause 3.2. 
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7.4 The draft rules also indicate that wishes expressed non-verbally, or expressed 
to third parties such as support workers, must be considered.4 The draft rules also go 
into more detail about how the CEO should approach guardianship matters, stating: 

The CEO is also to have regard to the following: 

(a) the presumption that, if the participant has a guardian whose powers and 
responsibilities are comparable with those of a nominee, the guardian 
should ordinarily be appointed as nominee;… 

(c) the desirability of preserving family relationships and informal support 
networks of the participant; 

(d) any existing arrangements that are in place between the person and the 
participant;…5 

7.5 While the bill requires that the CEO 'have regard to whether a person has 
guardianship of the participant', the draft rules are more blunt about what this should 
involve, saying ' The CEO is to consult, in writing, with any guardian in relation to 
any appointment'.6 
7.6 Clauses 89 to 92 set out a range of circumstances and processes for the 
cancellation or suspension of nominees. These include clause 91, under which the 
CEO may suspend an appointment of a nominee if the CEO believes 'that the person 
has caused, or is likely to cause, severe physical, mental or financial harm to the 
participant'. 
7.7 Issues raised regarding nominees included how the processes would interact 
with existing state and territory guardianship arrangements; whether the bill 
sufficiently reflected a rights-based approach; and whether the conditions set for 
suspension of nominee status were appropriate. 
Guardianship and nominees 
7.8 States and territories have existing arrangements under which an individual or 
organisation may be appointed as a guardian for a person with disability. An 
organisation with guardianship may also be a service provider. Many submitters 
queried how the new arrangements would interact with these existing systems. 
7.9 Existing guardianship arrangements contain procedural safeguards that some 
submitters wanted preserved, as well as seeking to avoid duplication. ADACAS 
stated: 

It is not appropriate for the CEO to assume quasi-guardianship appointment 
powers without the safeguards that are afforded by tribunal systems within 
each jurisdiction, rather ADACAS believes the NDIS legislation should 

                                              
4  National Disability Insurance Scheme Draft Rules – Nominees, FaHCSIA, received 5 March 

2013, clause 4.6(b). 

5  National Disability Insurance Scheme Draft Rules – Nominees, from FaHCSIA, received 5 
March 2013, clause 4.8. 

6  National Disability Insurance Scheme Draft Rules – Nominees, from FaHCSIA, received 5 
March 2013, clause 4.11. 
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cross reference to state guardianship laws and that these established 
processes should be used to appoint nominees without the participants 
consent only if there are grounds to do so. 

Recommendation 5.2: That the NDIS legislation recognises current 
state and territory substitute decision-making mechanisms regarding 
guardianship and financial management, and not put in place 
additional mechanisms for substitute decision-making.7 

7.10 PWDA made a similar point: 
Australia has existing State and Territory guardianship legislation and 
tribunals in each jurisdiction with powers to appoint substitute decision 
makers, guardians, financial managers, to review and monitor their actions, 
and to consider the welfare of the person they act for. Therefore, the powers 
relating to Nominees are not only unnecessary but introduce a quasi-form 
of guardianship which would operate outside of the safeguards provided by 
the legislation and tribunals.8 

7.11 Victoria’s Office of the Public Advocate recommended: 
That the NDIS legislation provide explicit recognition of state and territory-
based substitute decision-making arrangements. This includes the 
appointment of administrators as well as guardians, and relevant personal 
appointments of substitute decision makers under enduring powers of 
attorney.9 

7.12 The committee discussed with Tasmanian organisations the interaction 
between advocacy, guardianship and existing arrangements in jurisdictions: 

as pointed out in the DANA submission there is some confusion there about 
how those state-based substitute decision-making processes will work and 
articulate with the NDIS, given that the nominee process seems to be that 
the NDIA can appoint whoever they want. So there is some confusion there. 
We believe that there is a system in place in each state. They are not 
perfect, but they are currently going through review and reform processes. 
If, theoretically, those processes will be responsible for supporting many 
people with impaired capacity through the NDIS they will also need to have 
a much more enhanced supported decision-making role. Most states, most 
guardianship boards are conscious of that nowadays.10 

7.13 There was some concern raised about the possible interaction between a 
person's responsibilities as a nominee and as a service provider, and whether a conflict 
of interest could arise. 

Finally, around nominees and guardianship, a nominee under the NDIS 
should not cancel out state provisions and legislation around guardianship. 

                                              
7  ADACAS, Submission 582, p. 8. 

8  People With Disabilities Australia, Submission557, p. 14. 

9  Office of the Public Advocate (Victoria), Submission 2, p. 3. 

10  Mr Hardaker, Advocacy Tasmania, Proof Committee Hansard, 22 February 2013, p. 45. 
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There needs to be provision within the legislation to deal with that. There 
also needs to be more rigour put in to defining the difference between a 
nominee and a guardian, and to have provision so that where there is a 
perceived, a potential or a real conflict of interests between the nominee and 
the best interest of the person, there is a safeguard or a function to enable 
the dismissal of the nominee or to override it.11 

7.14 At its hearing on 5 March, the committee was advised by the department that 
it is considering a number of issues for possible amendment, following consultation 
with states and territories, and that this may include aspects of the nominee provisions 
discussed above.12 

Committee view 
7.15 The committee agrees that it is important that existing state and territory 
processes be recognised and respected, and acknowledges that these provide 
procedural safeguards that benefit people with disability. Where state or territory 
guardianship processes are under review, the committee endorses the adoption of 
strong safeguards that give primacy to the rights of a person with disability to make 
their own decisions, or to be supported to make their own decisions, wherever 
possible. 
7.16 The committee believes that the draft rules make clear the intention of the 
Commonwealth to use existing guardianship arrangements to the greatest extent 
possible when appointing nominees under the NDIS. However the committee does 
believe that the national scheme does require nominees as a matter of law, so they 
should not be omitted altogether from the draft bill. 
Advance directives or advance statements 
7.17 VICSERV raised the possibility that advance directives or advance statements 
could be useful in the development of statements of goals and aspirations, as well as in 
potentially identifying appropriate supports. This could be the case where someone 
may lack a nominee, but have an advance directive of some kind in place. These 
statements 'could be very useful in deciding what supports would help that person in 
imagining and getting the services that they need'.13 
7.18 Ms Crowther from VICSERV was asked how the advanced directives might 
be relevant to the NDIS, given that they are generally a health policy instrument. She 
explained: 

The NDIS agency will not have the capacity to compel—that capacity will 
remain with the clinical treatment mental health services—but it will have a 
capacity to assist the process of planning for that person to make some 
decisions: for instance, 'You said you wanted this to happen in this 

                                              
11  Mr Sheppard, Uniting Care Community Options, Proof Committee Hansard, 21 February 2013, 

p. 27. 

12  Ms Wilson, FaHCSIA, Proof Committee Hansard, 5 March 2013, p. 43. 

13  Ms Crowther, VICSERV, Proof Committee Hansard, 4 March 2013, p. 67. 



 103 

 

environment; here is how you can get some of those services for that.' The 
fundamental issue that we are worried about is that with the interventions 
being placed in NDIS it may remove the person's control over what they 
need to do. As soon as you remove that control, the person's self-efficacy 
and the person's skills begin to diminish.14 

7.19 A lot of evidence was received that emphasised the importance of identifying 
and acting on the decisions and preferences of people with disability. The committee 
received very limited evidence on the specific subject of advance directives in this 
context. However their importance, and the need to ensure they are recognised and 
respected, has been a recurring theme in the Community Affairs committees' work. 
Given the need to give primacy to the rights and decision-making preferences of the 
participant in the NDIS process, the committee sees the potential in advance directives 
being able to contribute valuable information, particularly during the preparation of 
participant plans. 

Recommendation 22  
7.20 The committee recommends that in general where: 
• a plan is being prepared, or a nominee is undertaking an act, and 
• at the time, the person with disability is unable to express their 

preferences, and 
• a formal advance directive (however described) is in effect for that 

person, 
the rules ensure that the plan is not made, or an act undertaken by a nominee, in 
contradiction of a preference expressed in the advance directive. 
Nominees and a rights-based approach 
7.21 As outlined in chapter 2 of this report, there were widespread concerns about 
whether some parts of the bill were sufficiently reflective of a rights-based approach. 
This was a common concern with the provisions relating to nominees. Submitters, 
who did not have access to the draft rules when writing their submissions, were 
concerned about the lack of constraints around decision-making in relation to the 
appointment of nominees. They expressed concern that the tone of the section did not 
reflect the rights and principles set out at the start of the bill.15 
7.22 The draft rules, cited above, appear to address a range of these issues, by 
being more prescriptive about steps that must be taken through the process of 
appointing nominees, as well as defining how nominees are to act. 
7.23 An example of this concerns clause 78 of the bill. The clause governs 
nominees taking action on behalf of plan participants. It currently states that those 

                                              
14  Ms Crowther, VICSERV, Proof Committee Hansard, 4 March 2013, p. 68. 

15  See for example ADACAS, Submission 582; People with Disabilities Australia, 
Submission557. 
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nominees appointed by the CEO may only take actions 'if the nominee considers that 
the participant is not capable of doing the act'. 
7.24 The Victorian Government argued that this language does not fully address 
the potential for the participant to engage in the decision-making process. It argued 
that the clause should be amended to restrict nominees to taking actions only 'if the 
nominee considers that the participant is not capable of doing, or being supported to 
do, the act'.16 
7.25 Under the draft rules provided on 5 March, it is proposed that actions of 
nominees be restricted in the way described by the Victorian Government: 

A plan nominee appointed at the request of the participant has a duty not to 
do an act unless satisfied that: 

(a) it is not possible for the participant to do, or to be supported to do, the 
act himself or herself; or 

(b) it is possible for the participant to do the act himself or herself, but the 
participant does not want to do the act himself or herself.17 

7.26 The committee agrees with the Victorian Government's concern, and that the 
Rules should address this matter. 

Recommendation 23 
7.27 The committee recommends that the government ensure that either the 
bill or rules permit nominees to undertake an act only when the participant is not 
capable of doing, or being supported to do, the act. 
'Severe' harm? 
7.28 Under clause 91, the CEO would be able to suspend a nominee if the CEO 
'has reasonable grounds to believe that the person has caused, or is likely to cause, 
severe physical, mental or financial harm to the participant'. This clause caused 
concern, with submitters arguing it set the bar too high.18 Given that this is a 
discretionary power as currently drafted, several submitters queried why the CEO 
should have to wait until the risk was of 'severe' harm before having power to act. The 
Victorian government argued that the word 'severe' should be deleted.19 Victorian 
Legal Aid agreed.20  

                                              
16  Victorian Government, Submission 608 Appendix 1, p. ii. 

17  National Disability Insurance Scheme Draft Rules – Nominees, from FaHCSIA, received 5 
March 2013, clause 5.6. 

18  For example, Faye Druett OAM, Submission 626, p. 11. 

19  Victorian Government, Submission 608, Appendix A, p. iii. 

20  Victorian Legal Aid, Submission 610, p. 14. 
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7.29 The department in evidence indicated that it was considering a change in the 
terminology here and that 'severe' may not have been the most appropriate word to 
use.21 
Recommendation 24 
7.30 The committee recommends that clause 91(1) be amended to delete the 
term 'severe'. 

Appeals 
7.31 Clause 99 of the bill sets out a list of 22 different decision points within the 
bill that are subject to review. There are two stages of review available. Under clause 
100(5), there is first an internal review by someone not involved in the original 
decision. It states: 

If: 

(a)  the CEO receives a request for review of a reviewable decision; 
or 

(b)  the CEO is taken to have made a reviewable decision because of 
subsection 21(3) or 48(2); 

the CEO must cause the reviewable decision to be reviewed by a person 
(the reviewer): 

(c)  to whom the CEO’s powers and functions under this section are 
delegated; and 

(d)  who was not involved in making the reviewable decision. 

7.32 If a person is not satisfied with the outcome of the clause 100 review, then 
under clause 103 a person may apply to the Administrative Appeals Tribunal (AAT) 
for a review of the internal reviewer's decision. 
7.33 Submitters agreed that decisions should be able to be reviewed. Two main 
questions were raised about the way the bill deals with reviews. First, submitters 
queried why some decisions have been omitted from the scope of review. Second, 
there were concerns raised about whether the appeal processes provided in the bill 
were the most appropriate. 

Scope of review 
7.34 The South Australian Council of Social Services (SACOSS) noted that while 
many decisions are subject to review, there is at least one instance where the bill does 
not require the CEO to make a decision. As such, it is not open to the review 
procedures in the bill. The Council suggested that decisions under clauses 44 and 197 
should be able to be reviewed: 

In relation to s197, while it is reasonable to give the CEO discretion not to 
make a decision if a request or application is not in the required form, the 
“decision” not to make a decision should be reviewable. It is conceivable, 

                                              
21  Ms Wilson, Dr Hartland, FaHCSIA, Proof Committee Hansard, 5 March 2013, p. 73. 



106  

 

for example, that a person is unable to include all information or documents 
in making an access request (s19). The “decision” not to make a decision on 
the access request in this situation should be able to be reviewed. Further, 
there should be a requirement to inform the applicant of what they have 
failed to comply with. 

In relation to s44, the legislation places strong emphasis and importance on 
giving effect to the participants’ wishes, including in relation to 
management of funding. However, when a decision is made under s44 to 
refuse a plan management request, that decision is not reviewable and there 
is no requirement for reasons to be given. This is inconsistent with the 
principles underlying the legislation and the clear rights of the participant to 
manage their own plan.22  

7.35 The Welfare Rights Centre identified several decisions that are not subject to 
review in the bill: 

For example, in the current draft there is no provision to appeal debt 
recovery (s190 – 195). Also omitted from the list, and as identified in only 
an initial review of the draft legislation (this is not an exhaustive list) are 
sections: 13, 26(3), 30, 40(4), 44(2) and 77. Several of these sections 
involve discretionary powers (such as special circumstances waiver) and it 
is inappropriate that a single officer has the power to make such a decision 
which is then not appealable.23 

7.36 YDAS, while not identifying any particular clause of concern, supported 
comprehensive review options: 

All decisions of the CEO affecting the rights or interests of a person with 
disability should be subject to merits review, not simply those listed in this 
section. This is because each decision has the potential to dramatically 
influence the life opportunities and choices available to the person with 
disability.24 

7.37 The SACOSS identified two approaches to change the scope of reviewable 
decisions: to include additional decision points in the list in clause 99; or to abandon 
the list and simply state that any decision by the CEO should be subject to review.25 
The Welfare Rights Centre recommended adopting the approach currently taken in the 
Social Security (Administration) Act 1999, which essentially states that all decisions 
are subject to review, unless specifically included in a list of exemptions. 
7.38 Some of the non-reviewable matters raised by submitters are not actual 
decisions, or are easily remedied by actions other than seeking a review of the 
decision (for example by submitting a new access request, which can be done at any 
time). One of the other points raised by Welfare Rights Centre is in fact listed in 

                                              
22  South Australian Council of Social Services, Submission 646, p. 6. 

23  Welfare Rights Centre, Submission 507, pp. 1–2. 

24  Youth Disability Advocacy Services, Submission 583, p. 8. 

25  South Australian Council of Social Services, Submission 646, p. 6. 
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clause 99 (review of a decision under clause 30). The committee sought clarification 
about why decisions under paragraph 44(2)(a) are not reviewable and was advised that 
it is in fact reviewable, because it forms part of the overall decision to approve a 
participants plan under subclause 33(2). Subclause 33(2) explicitly draws into that 
decision the procedures agreed by the CEO for managing the funding of supports, 
when it says that the statement must include 'the management of the funding for 
supports under the plan (see also Division 3)'. The division 3 in question includes 
clause 44. 
7.39 The committee was satisfied that a sufficient range of decisions is reviewable 
under the bill. 
Who should review? 
7.40 A number of submitters suggested there should be an intermediate stage of 
review, while others did not comment on the number of stages, but queried who 
should be responsible for each step. RIDBC argued: 

We would certainly like to see a more independent review process. It is not 
transparent to have an internal review process, even if it is with a different 
person to the decision maker. There should be an interim independent step 
prior to going to an Administrative Appeals Tribunal, which is an onerous 
task for any person with disability in our experience. 26 

7.41 Carers Victoria thought that ‘the skill, training and expertise of AAT members 
in complex disability matters appears limited’. It suggested that reviews be conducted 
by an independent commissioner established for the purpose.27 Vision 2020 Australia 
considered the proposed internal review process to lack independence, while the AAT 
was not sufficiently accessible. Like Carers Victoria, it advocated a stand-alone 
review body similar to Victoria's Disability Services Commissioner.28 
7.42 Others, such as Legal Aid NSW, suggested that there should be an additional 
tier of appeal levels, between internal review and the AAT, as there is in the area of 
social security administration: 

[U]nlike in the social security jurisdiction, which provides for review by the 
Social Security Appeals Tribunal (SSAT), there is no extra tier of review 
between internal review and the AAT. Legal Aid NSW submits that the 
SSAT provides for lower cost, quicker and more efficient review than the 
AAT. As there is no equivalent forum available for reviews of NDIS 
decisions, this might potentially lead to a large volume of requests to 
review decisions at the AAT.29 

                                              
26  Mr Rehn, Royal Institute for Deaf and Blind Children, Proof Committee Hansard, 

1 February 2013, p. 4. 

27  Carers Victoria, Submission 566, p. 9. 

28  Vision 2020 Australia, Submission 513, p. 10. 

29  Legal Aid NSW, Submission 502, p. 4. 
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7.43 During the hearing, Legal Aid NSW expanded on some of the reasons the 
Social Security Appeals Tribunal (SSAT) might be a more appropriate body, not only 
for people with disability, but also for the agency: 

We would advocate for one because obviously internal review picks up 
mistakes pretty quickly and cheaply, and maybe a third you will fix up. But 
to give people that opportunity to appeal to someone independent but 
without the cost of the AAT—at the AAT, of course, the agency has to be 
represented, so that is another cost to the agency, whereas at the SSAT the 
agencies do not appear. You have single members at the SSAT, and you do 
not have the same kind of lengthy process. We recommend something like 
that.30 

7.44 The ACTHCR similarly suggested replacing the AAT with a specialist 
tribunal with more appropriate procedures, similar to SSAT.31 PWDA stated: 

The procedures of the Administrative Appeals Tribunal are too formal and 
legalistic for the purpose of NDIS appeals. It would be more appropriate for 
a specific NDIS Appeals Tribunal to be constituted, perhaps as a section of 
the Social Security Appeals Tribunal, or established separately along 
similar lines. One advantage of this approach would be the distinct and 
easily locatable case law that would develop over time; ensuring uniformity 
and transparency in the application of CEO decision making across 
Australia. People with disability and other people with the relevant skills, 
knowledge and experience should sit on any NDIS Appeals Tribunal or 
panel.32 

7.45 On the other hand, the committee heard from experienced witnesses who 
thought the AAT could be most appropriate. The Commonwealth's Disability 
Discrimination Commissioner stated:  

The commission is supportive of decisions of the agency being reviewed by 
the Administrative Appeals Tribunal, and we have set out in our submission 
the importance of the provision of advocacy support for such processes. We 
have done that because not only is it just patently unfair for a person with a 
disability—45 per cent of whom are living in poverty—to have to go up 
against a major national agency but also the provision of an advocate in 
those circumstances facilitates the processes and often leads to a quicker 
and greater resolution.33 

7.46 Responding to these issues, the department explained that the AAT is 
preparing extensively for their role. They have met with the department and advisory 
group. Their intention is to utilise alternative dispute resolution models and to 

                                              
30  Ms Finlay, Legal Aid NSW, Proof Committee Hansard, 1 February 2013, p.16. 

31  ACT Human Rights Commission, Submission 640, p. 9. 

32  People With Disabilities Australia, Submission 557, p. 15. 

33  Mr Innes, Disability Services Commissioner, Proof Committee Hansard, 1 February 2013, 
p. 33. 
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establish protocols tailored to reflect the needs of stakeholders in the area.34 The 
committee was also provided with some operational guidelines for the handling of 
internal review. These addressed a range of issues that came up throughout the 
inquiry, such as:  
• Indicating that a 'person dissatisfied with an adverse decision can contact the 

original decision maker who can change the decision… This should be useful 
in cases where the reasons for decision show that a relevant matter may have 
been overlooked, misunderstood or given too little weight. It may also be 
useful where the person had difficulty accessing or understanding the 
reasons'; 

• Guaranteeing that decisions will be accompanied by reasons in plain English; 
and 

• Specifying that a support person can be involved in review processes.35 
7.47 The department reminded the committee that the review of the Act (under 
clause 208) would look at the appeal mechanisms, such as the effectiveness of review 
by the AAT, and whether they needed further development.36 

Recommendation 25 
7.48 The committee recommends that,  
• the government monitor and consult with stakeholders on complaints 

handling in launch sites; and 
• when the review of the legislation is being conducted under clause 208, 

the government consider the establishment of an external complaints 
handling mechanism between internal review and the AAT. 

Other 
7.49 The committee noted a technical matter identified by the NSW Ombudsman 
regarding the drafting of paragraph 99(j), where it noted 'the reference to paragraph 
74(4)(c) appears to be an error. The relevant reference appears to be paragraph 
74(5)(c)'.37 The committee expects this will already have been identified, but draws 
attention to the matter in case it is yet to be corrected. 
 

  

                                              
34  Ms Wilson, FaHCSIA, Proof Committee Hansard, 5 March 2013. 

35  FaHSCIA, Submission 615, Supplementary Submission 6152, Attachment E, pp 16-17.  

36  Ms Wilson, FaHCSIA, Proof Committee Hansard, 5 March 2013. 

37  NSW Ombudsman, Submission 599, p. 6. 
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Chapter 8 
Compensation provisions 

 
8.1 The EM to the bill outlines that the NDIS is 'not intended to replace existing 
entitlements to compensation'.1 Chapter 5 of the bill deals with the interaction 
between the NDIS and other compensation schemes for personal injury (including 
through workers' and motor vehicle accident compensation schemes) and common 
law actions. Compensation is defined in clause 11 as compensation in respect of 
personal injury 'wholly or partly in respect of the costs of supports that could be 
provided under the NDIS'. 
8.2 Submissions and witnesses raised a large number of concerns with the 
compensation provisions in the bill. Broadly, these concerns focused on: 
• the requirement to claim or obtain compensation; 
• the lack of clarity regarding the operation of the compensation provisions; and 
• the interaction between the NDIS and other compensation options.  

Requirement to claim or obtain compensation 
8.3 Clause 104 empowers the CEO to require a person take reasonable action to 
claim or obtain compensation in circumstances where the person is, or in the CEO's 
opinion may be, entitled to compensation in respect of a personal injury and the 
person has taken no action, or no reasonable action, to claim or obtain the 
compensation. Even where a person has agreed to give up their right to compensation, 
the CEO may form an opinion that the person may be entitled to compensation 'if the 
CEO is satisfied that the agreement is void, ineffective or unenforceable'.2 
8.4 In this situation, the CEO may require the person to take reasonable action to 
claim or obtain the compensation within a specified period. Under clause 105, if a 
NDIS participant does not take the required action within the period specified then 
their plan is suspended or will not come into effect until they take the required action. 
If a prospective participant does not take the required action, their plan may still be 
prepared, but will not come into effect until they take the required action.  
8.5 Under subclause 104(3) the CEO must have regard to a number of factors in 
considering whether it is reasonable to require a person to take an action. These 
include: 
• the disability of the person; 
• the circumstances giving rise to the entitlement or possible entitlement; 
• the impediments the person may face in recovering compensation; 

                                              
1  Explanatory Memorandum, p. 42.  

2  NDIS Bill, subclause 104(6).  
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• any reasons given by the person for why they have not claimed or obtained 
compensation; 

• the financial circumstances of the person; and  
• the impact of the requirement to take action on the person and their family.3 
8.6 Further, under subclause 104(4), the CEO must not require a person to take 
action to claim or obtain compensation unless the CEO is satisfied that the person 'has 
reasonable prospects of success'. 
Support for policy aim 
8.7 There was general support for the policy aim of ensuring that the NDIS did 
not replace existing entitlements to compensation, even where witnesses did not 
support the specific mechanism in the bill. For example, NDS agreed there was a 
'financial imperative for the NDIS to ensure that legitimate compensation claims are 
pursued through the courts' but described the power to require a person to take legal 
action as 'onerous'.4 Similarly, PWDA agreed that '[i]f a person acquires a disability in 
a circumstance whereby compensation may be recoverable, it is likely to be in the 
interests of public policy, as well as the person concerned, for that avenue to be 
pursued'. 5 
8.8 The Law Council of Australia (LCA) noted that there is an 'overarching 
justification' for the compensation provisions in the NDIS Bill, 'that in order for the 
NDIS to be sustainable in the long term, it is appropriate that existing compensation 
authorities and insurers are required to assist in defraying the costs of long term care 
and support, as presently required under existing arrangements'.6 Slater and Gordon 
Lawyers also observed that the common law plays an 'important role in injury 
prevention and alleviating pressures on the public health and social security system'.7 
8.9 The department stated that it was important that NDIS 'includes mechanisms 
to ensure that statutory and private compensation providers continue to meet their 
current obligations to people with disability and that there is no double dipping in 
terms of funding for care and support'.8 
Concerns 
8.10 A large number of witnesses and submitters considered that the clauses of the 
bill which empower the CEO of the agency to require NDIS participants to claim or 

                                              
3  NDIS Bill, subclause 104(3).  

4  National Disability Services, Submission 590, p. 9. Also see Disability Directory, 
Submission 601, p. 11.  

5  People with Disability Australia, Submission 557, p. 15; see also Proof Committee Hansard, 
4 March 2013, p. 58.  

6  Law Council of Australia, Submission 575, p. 12. 

7  Slater and Gordon Lawyers, Submission 533, p. 5. 

8  FaHCSIA, Proof Committee Hansard, 5 March 2013, p. 4.  
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obtain compensation were inappropriate.9 These concerns regarding the requirement 
to claim or obtain compensation (the requirement) focused on a number of areas, 
including:  
• the potential detrimental impact of the requirement on persons with a 

disability; 
• the capacity of persons with a disability to undertake legal action;  
• objections to the principle of compelling a person to take legal action; 
• that the requirement would undermine the policy approach of the NDIS;  
• the effect of the requirement on legal professional privilege; 
• the potential impact of the requirement on children and families; 
• the application of the requirement to persons with cerebral palsy, which would 

be contrary to a recommendation of the Productivity Commission; 
• the broader cost implications of the requirement to seek compensation;  
• objections to granting such discretion to the CEO in relation to compensation 

decisions; and 
• possible detrimental effect on the timing of the receipt of compensation. 
Impact on persons with a disability 
8.11 Many persons who provided evidence on the requirement expressed their 
concerns regarding the potential impact of persons with a disability of being forced to 
undertake legal action to claim compensation. For example, Professor Harold Luntz 
noted that '[l]itigation is always stressful' and argued that 'vulnerable people in the 
position of those receiving benefits under the scheme should never be required to take 
action to recover those benefits for the Commonwealth'.10 Similarly, 
Avant Mutual Group (AMG) pointed out that '[t]hose seeking support under the NDIS 
may well be the least able to take on either the financial risk of claiming 
unsuccessfully, or the emotional stress of conducting litigation'.11  
Capacity to claim or obtain compensation 
8.12 The capacity of persons with a disability to claim or obtain compensation was 
an area of concern for a number of organisations which gave evidence. For example, 
the Federation of Community Legal Centres Victoria and Women with Disabilities 
Victoria noted that 'many people with disabilities already find it immensely difficult to 

                                              
9  For example, Tasmanian Government, Submission 540, p. 2; Australian Federation of 

Disability Organisations, Submission 514, p. 27; Brain Injury Australia, Submission 528, p. 2; 
Victorian Government, Submission 608, p. 2; Disability Advocacy Network Australia, 
Submission 516, p. 7; Mr Thompson, Novita Children's Service, Proof Committee Hansard, 
19  February 2013, p. 12. 

10  Professor Harold Luntz, Submission 425, p. 1; see also Dr Maree Dyson, Proof Committee 
Hansard, 21 February 2013, p. 53. 

11  Avant Mutual Group, Submission 527, p. 5. 
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navigate the legal system and are often unable to obtain the legal and other advocacy 
assistance that they need'.12 
8.13 In particular, the potential financial implications of legal proceedings were 
emphasised. DANA stated that most people eligible for the NDIS will have limited 
financial resources and listed the broad range of costs which could be incurred by a 
person with a disability required to claim or obtain compensation: 

To take legal action is to incur significant costs, some of which must be 
paid at the time they are incurred and some at the conclusion. Costs 
incurred include costs associated with investigation for probity, legal 
representation, medical reports, information technology support, application 
fees, hearing fees, barristers' fees, and accountants' fees for economic loss 
assessment. When a person takes legal action they also run the risk of 
receiving an order to pay the costs of the other party.13 

8.14 The AFDO also stressed the uncertainty of legal proceedings:  
A requirement to seek compensation is inherently unfair because even 
where it takes into account all the circumstances listed, the outcome – and 
the toll in terms of time, money and emotional distress – could never be 
truly known at the outset. People with disability would bear some financial 
cost even in 'no cost' judgements because of the need to pay for legal 
experts, assessments and other things vital to seeking compensation.14 

8.15 Carers Australia suggested that the CEO should 'consider matters such as the 
person feeling unable to undergo further stress and anxiety with the uncertainty and 
cost of legal proceedings, and whether, even if successful, the costs of litigating will 
largely consume any award made'.15 Queenslanders with Disability Network 
considered that 'if there is going to be a requirement for people to pursue litigation and 
compensation for injuries…this will need to be supported by a litigation arm in the 
[agency] simply because the onus of this will be too difficult for people with disability 
to do on their own'.16 
Principle of compulsion 
8.16 The principle of compelling a person with a disability to undertake legal 
action to claim or obtain compensation was also questioned. For example the 
Cerebral Palsy Alliance commented: 

Currently, no Australian citizen can be compelled to take action to obtain 
compensation and the possibility that the CEO of the Agency could invoke 
this for some prospective participants seems at odds with the Convention of 

                                              
12  Federation of Community Legal Centres Victoria and Women with Disabilities Victoria, 

Submission 571, p. 15. 

13  Disability Advocacy Network Australia, Submission 516, p. 28. 

14  Australian Federation of Disability Organisations, Submission 514, p. 27. 

15  Carers Australia, Submission 672, p. 26.  

16  Ms Vicary, Queenslander with Disability Network, Proof Committee Hansard, 30 January 
2013, p. 3.  
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the Rights of Person with Disabilities. It hardly seems in line with involving 
people with disabilities in the decision making process and the fundamental 
principle of choice and control to compel them to take action for 
compensation.17 

8.17 The Law Society of South Australia also did not consider that the safeguards 
in the bill are sufficient. It pointed out that the overall effect of the bill's provisions 
could be that 'a participant may be coerced to pursue legal proceedings whether they 
want to or not, and they may be or will be required to bear all the risk of the 
outcome'.18 
Policy approach of the NDIS 
8.18 Others argued that the requirement to seek compensation undermined the 
policy approach of the NDIS in benefiting persons with disabilities. For example, 
DANA commented the legal actions usually involved the 'attribution of blame' when 
an intention of the NDIS was to 'disconnect any considerations of fault from the 
entitlement to support'.19 The AFOD also argued:  

[T]he ability to compel an individual to seek compensation undermines the 
universal insurance model that the NDIS is meant to represent; as the 
legislation currently reads, it would be universal but only for people not 
compelled to seek funding elsewhere.20 

8.19 Similarly, the Australian Medical Association (AMA) commented: 
Together, clauses 104 and 105 work against generating a cultural shift that 
Australians with disabilities and their families do not need to pursue 
compensation for the costs of support. Under a truly 'no fault' scheme, 
disabled Australians should not have to take action – or be required by the 
CEO of the Agency to take action – against medical practitioners for the 
costs of lifetime care and support.21 

Legal professional privilege 
8.20 Others submissions and witnesses were concerned whether, under the bill's 
compensation provisions, a person could be compelled to reveal the legal advice they 
had obtained or waive legal profession privilege.22 The LCA argued: 

Where privilege has not been abrogated and is not waived, it would be 
inappropriate to coerce a person to disclose legal advice by suspending care 
and support entitlements under the scheme, as provided for under clause 

                                              
17  Cerebral Palsy Alliance, Submission 457, p. 5.  

18  Law Society of South Australia, Submission 595, p. 3. 

19  Disability Advocacy Network Australia, Submission 516, p. 28. 

20  The Australian Federation of Disability Organisations, Submission 514, p. 27. 

21  Australian Medical Association, Submission 573, p. 1.  

22  For example, see Law Council of Australia, Submission 575, p. 13; Slater and Gordon Lawyers, 
Submission 533, p. 23. 
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105. It may also place the participant at a disadvantage in any subsequent 
litigation they might be required, or choose, to pursue.23 

8.21 Slater and Gordon Lawyers considered that legal professional privilege should 
be viewed in the context of the broader aims of the scheme: 

The Agency is better able to protect the scheme from financial strain if it is 
in a position to understand the effect of legal advice provided to participants 
about their prospects of a successful claim. Without this ability, there is a 
significant risk that private insurance obligations and costs will be 
transferred to the scheme, risking its long term viability.24 

8.22 To address these concerns, Slater and Gordon Lawyers argued that the bill 
should clarify: 
• that a participant providing confidential communications with their lawyer to 

the agency does not constitute a waiver of legal professional privilege; and  
• that copies of legal advice and other confidential communications provided by 

participants to the agency should be exempt from Freedom of Information 
laws.25 

Impact on children and families 
8.23 A key issue for several disability organisations was the potential impact of a 
requirement to seek compensation on children and families. For example, NDS 
described the requirement to seek compensation as being 'being significantly at odds 
with the best interests of people with disability', noting that it could 'potentially mean 
taking legal action against a close relative, even a relative who may be involved in a 
caring role'.26 Similarly, the MS Society (WA) considered the clauses in the bill 
'ignores the sensitive dynamics where there may be family involvement'.27 In 
particular, Novita Children's Service highlighted the significance of compensation 
decisions in relation to children with a disability and their families noting that 'in 
many smaller communities, families end up actually suing hospitals which they have 
to access subsequently to receive services for their disabled child'.28 
8.24 The NSWDNF argued the CEO needed to be aware of the negative outcomes 
of a requirement to seek compensation. It stated that 'the pursuit of a compensation 
case for medical or other negligence at or after birth could cause irreparable damage 
within the family, resulting in rifts in the personal and social support networks that the 

                                              
23  Law Council of Australia, Submission 575, p. 13.  

24  Slater and Gordon Lawyers, Submission 533, p. 23.  

25  Slater and Gordon Lawyers, Submission 533, p. 24. 

26  Mr Simpson, National Disability Services, Proof Committee Hansard, 18 February 2013, p. 19; 
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person with disability values and relies on and that the NDIS seeks to promote and 
strengthen'.29 
Cerebral palsy 
8.25 The Productivity Commission's report on Disability Care and Support made a 
specific recommendation in relation to cerebral palsy:  

The NDIS should fund all cases of cerebral palsy associated with pregnancy 
or birth, and that meet the NDIS eligibility criteria. Common law rights to 
sue for long-term care and support needs for cerebral palsy should be 
removed, though access to damages for pecuniary and economic loss and 
general damages would remain, where negligence can be established.30 

8.26 The reasons for this recommendation included that 'most cases of cerebral 
palsy cannot be avoided through clinical practices [and] it is particularly hard to 
reliably determine whether clinical care was the cause in any individual case'.31 
Medical Insurance Group Australia (MIGA) raised a particular concern in relation to 
cerebral palsy matters, noting that the under the Productivity Commission proposal the 
cost of cerebral palsy matters were to be passed to NDIS without 'a requirement to 
recoup'. It was concerned the bill appears to require sufferers from cerebral palsy to 
'seek recovery from third parties'.32 
8.27 Novita Children's Services detailed some of the problems for families in 
relation to seeking compensation for cerebral palsy:  

[A] decision to proceed, or not to proceed with litigation is frequently 
difficult for parents of children with cerebral palsy. The difficulty of 
proving medical negligence, as the cause of cerebral palsy and as a basis for 
compensation, is generally high. Those cases that do proceed often are 
unresolved during the individual's childhood and adolescence and 
frequently are not finalised until adulthood. That is, they may often 
continue for fifteen to twenty years, or even beyond. The litigation may 
involve legal expenses generally beyond the means of most Australian 
families. The prohibitive legal costs are often the greatest dis-incentive for 
families. 

[T]he prospect of spending years of their lives tied up in litigation is 
heartbreaking. Many of them prefer to focus on the extra work that they 
have, day by day, in caring for their disabled child. For them, there can be a 
conscious decision not to litigate because of the pain and turmoil that the 
prolonged legal battle will have on their lives. In addition, the respondent to 

                                              
29  NSW Disability Network Forum, Submission 523, pp. 14–15.  

30  Productivity Commission, Disability Care and Support, Vol. 2, 2011, Recommendation 18.5, 
p. 914. 

31  Productivity Commission, Disability Care and Support, Vol. 2, 2011, p. 851. 

32  Medical Insurance Group Australia, Submission 521, p. 2.  
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the claim will often be the local hospital where, in the meantime, they need 
to access services for many years.33 

Cost implications 
8.28 The Insurance Council of Australia (ICA) acknowledged that the wording of 
requirement to seek compensation is similar to other provisions which currently exist 
in social security legislation. Nonetheless, it held concerns that the wording and 
administration of the requirement by the agency 'may have an impact on the frequency 
of claims made in various compensation schemes' and 'an increase in the level of legal 
representation in claims may also impact on the level of compensation scheme 
costs'.34 Similarly, MIGA, a member of ICA, argued that the requirement for NDIS 
participants to seek compensation may increase the costs of claims handled by 
insurers, the number of matters litigated and insurance premiums.35 It stated: 

If the cost of all matters dealt with by the NDIS where there is an allegation 
of negligence are still to be recouped from insurers, then a key component 
of the Productivity Commission recommendations will not be achieved. 
Instead of there being reductions in premiums, which would then be offset 
by a levy for the [National Injury Insurance Scheme], most likely premiums 
will not reduce (and in fact may increase).36 

8.29 The Royal Australian College of General Practitioners also noted the 
requirement to seek compensation would have 'a significant impact on medical 
practitioners and medical indemnity insurers as "compensation payers"' and sought 
further consultation about the broader ramifications for the medical profession, 
including the potential impact on medical indemnity insurance costs.37 
8.30 The Victoria Government suggested that in order to ensure the impact of the 
NDIS on existing schemes is neutral, it will be important to limit the agency's 
incentives to undertake 'speculative litigation' (where the agency initiates an action, 
but the individual would not otherwise have done so).38 Queensland Advocacy also 
highlighted a risk the agency may develop a practice of requiring participants and 
prospective participants to seek compensation as a matter of course: 

[The Agency] must not on any account be allowed to grow so attached to 
the preservation of the capital it administers on behalf of people with 
disability that it comes to require in every case where chance may exist, 
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however meagre, of obtaining compensation, that NDIS applicants 
commence legal action to recover that compensation.39 

Discretion of CEO 
8.31 In relation to the powers of the CEO under the bill, the department 
commented:  

The Bill reflects the judgement that it is more transparent, and ultimately 
protects the rights of people with disability to a greater extent, to have the 
powers of the Agency CEO clearly specified. This ensures that where 
appropriate the CEO's exercise of these powers can be scrutinised by 
external review bodies.  In simple terms, specifying what the CEO is able to 
do also allows the law to be clear as to what the CEO is not able to do and 
therefore provides important protections to people with disability who are, 
or want to be, participants in the scheme.40   

8.32 However, a number of concerns were raised regarding the broad discretions 
granted to the CEO under the clauses of the bill relating to compensation. The 
Australian Lawyers' Alliance (ALA) held the view that individual should have the 
right to choose whether or not to pursue a legal claim and within the time period they 
choose. It highlighted that some individuals may have to wait years before it is 
appropriate to commence their legal claim 'to see the effects of their injury'. Fast 
tracking this process to meet the 'specified period' in the CEO's notice may mean 'that 
individuals could receive less than the amount to which they would otherwise be 
entitled'.41 
8.33 The Cairns Community Legal Centre noted that legal advice 'as to the 
prospects of success is usually sought after the injured person's condition has 
stabilised, all relevant independent medical assessments have been conducted and all 
discoverable material has been exchanged'. It questioned how the CEO could be 
'satisfied' that a participant has 'reasonable prospects of success' without the benefit of 
all relevant information.42 AMG also commented:  

[I]t is not clear just how the CEO would make his decision that a claim does 
or does not have "reasonable prospects of success". In our experience, this 
can be an extremely difficult decision, requiring multiple experts' and 
lawyers' opinions often at significant cost. It could take a number of years 
before a participant has his or her condition sufficiently clearly diagnosed 
to enable a properly informed decision to sue to be made.43 
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8.34 Similarly, the Victorian Government queried the appropriateness of the CEO 
determining the legal question of whether an agreement is void, ineffective or 
unenforceable under subclause 104(6).44  
Effect on timing of compensation 
8.35 Some submitters expressed concern that clauses 104-105 would effectively 
mean that participants or prospective participants would be forced to wait until the 
resolution of legal proceedings for compensation, before they could access supports 
under the NDIS. For example, the ICA was concerned that the requirement to seek 
compensation may need clarification to ensure NDIS recipients are not prevented 
from accessing early intervention services while consideration of appropriate 
compensation actions is occurring.45 
8.36 However, this interpretation of the operation of the requirement was disputed. 
In particular, the Centre for Independent Studies (CIS) supported the compensation 
provisions in the bill, highlighting that 'individuals only have to initiate a claim for 
compensation, prior to receiving NDIS supports, they do not have to wait until they 
receive that compensation to receive NDIS supports':  

[S]omeone who is already receiving NDIS supports may be required to 
initiate a claim…and the NDIS transition agency is able to recoup the cost 
of providing NDIS funded supports to someone who is successful in their 
claim. It is clear that initiating a compensation claim does not exclude an 
individual from receiving NDIS funded supports.46 

8.37 The department confirmed that a claim underway would not delay the 
provision of supports, commenting: 

The operation of the Bill would ensure that a potential participant who may 
have a right to compensation is supported by the NDIS while their 
compensation claim remains unresolved. This is an important aspect of the 
approach in the Bill because it ensures that if someone is injured they can 
have their support needs addressed immediately without having to wait for 
often lengthy legal proceedings to be finalised.47 

Subrogation 
8.38 A broad range of witnesses and submitters suggested or recommended that the 
bill be amended be given the agency the power in certain circumstances to subrogate 
the rights of a participant to make a claim for compensation.48 Subrogation would 
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allow the agency to take over the rights to compensation of a participant against a 
third party. For example, AHRC suggested:  

[T]hat serious consideration be given to the inclusion of the insurance law 
principle of subrogation in the Bill, thus enabling the Agency to pursue 
compensation litigation. This inclusion would ensure that rather than 
participants or families deciding whether to risk incurring court costs 
pursing an individual compensation claim, the Agency would have the 
ability to manage risk and make decisions about whether to pursue an 
individual matter purely on the basis of its merits, and prospects of 
success.49 

8.39 As currently drafted, Slater and Gordon Lawyers had the view that the powers 
granted to the CEO in the bill were unlikely to be utilised often:  

In our many years of experience with similar provisions in other schemes 
concerns regarding compensation recoupment arrangements rarely arise. In 
fact, having scanned our literally tens of thousands of case histories in the 
preparation of our submissions we have not been able to find a single 
occasion where this power has caused a problem.50 

8.40 Nonetheless, Slater and Gordon Lawyers noted that a subrogation of a right to 
compensation in the bill was not unprecedented and similar provisions exist in several 
analogous pieces of legislation.51 It commented that it is 'reasonable to consider the 
inclusion of subrogation powers available to most statutory insurance schemes, 
including the Transport Accident Commission (TAC) and Comcare'.52  
8.41 The LCA also recommended that a new subclause should be inserted, 'stating 
that, if the participant or prospective participant does not wish to pursue a claim they 
might have at common law or under a statutory compensation scheme, the [Agency] 
may exercise a right to subrogate the claim'.53 
8.42 NDS also recommended:  

The CEO should have the power to require a participant or prospective 
participant to make a no-fault claim to a statutory authority; but the power 
to require a participant to make a common law claim should be 
substantially restricted. Instead, the Agency itself could take on and manage 
the compensation claim on behalf of the participant or potential participant 
as it relates to the cost of support (with permission and where the claim is 
assessed as likely to be successful). This should not extinguish the 
participant's right to pursue compensation under other heads of damage—
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loss of income and pain and suffering; exercising this right should remain 
the responsibility of the participant.54 

8.43 The Victorian Government agreed that the approach taken in Chapter 5 was 
not appropriate. It considered a suite of mechanisms may be required to allow the 
agency to adapt its approach to cost recovery to the relevant context - including 
whether there is statutory or common law liability, or whether the compensation 
scheme in question is fault-based or no-fault.55 It identified three alternative 
approaches: 

• a provision similar to section 107 of the Transport Accident Act 1986 
(Vic), which would enable the Agency to take over the conduct of 
proceedings against a third party initiated by an NDIS participant or 
prospective participant (a subrogation); 

• a provision similar to section 104 of the Transport Accident Act 1986 
(Vic) and section 138 of the Accident Compensation Act 1985 (Vic), 
which would enable the Agency to initiate an action in its own name to 
recover compensation (an indemnity), provided there is a legal liability 
that can be pursued; 

• an approach similar to that taken in the Health and Other Services 
Compensation Act 1995 (Cth), which would enable the NDIS to create a 
statutory charge over any damages arising from a participant's 
successful claim for compensation; or other mechanisms may also be 
available.56 

8.44 The department noted that subclauses 104(3) and 104(4) safeguards had been 
included in the bill as a result of consultations 'to ensure that any request to take action 
to pursue compensation is reasonable with regard to both the participant's or potential 
participant's circumstances, and the participant's or potential participant's prospects of 
success'. It was confident 'these sections…together operate so that in practice no 
participant or potential participant would be required to take action to obtain 
compensation that would put them at emotional or financial risk.57 However, the 
department also commented that subrogation was one of a range of issues that have 
been raised in regard to the NDIS bill that 'the minister and the Commonwealth' were 
considering.58 

Lack of clarity in compensation provisions 
8.45 A frequently raised concern was the lack of clarity in the compensation 
provisions of the bill. In particular, submitters and witnesses questioned how the 
provisions would operate in practice, highlighted uncertainty in the wording of the 
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provisions and the lack of detail regarding how compensation would be assessed. For 
example, the AMA noted that the bill 'confers significant discretionary powers on the 
CEO and the Agency through "may"' clauses' and that significant details 'will be 
contained in the rules which are not available'. It concluded that 'the medical 
profession and the disability community are limited in being able to determine the 
extent to which the Bill meets their expectations of the NDIS'.59 
8.46 Similarly, Ms Eve Brown from Financial Services Council considered all the 
provisions around repayment of NDIS from compensation awards should be clarified: 

It is not clear whether amounts are to be repaid from special or general 
damages awards and which heads of damage amounts are to be repaid. 
Compensation amounts under certain heads of damage, such as future 
economic loss, should not be repayable to the NDIS as this would leave 
NDIS participants worse off.60 

Compensation and supports 
8.47 Clause 35 allows NDIS rules to be made about the content of the participant's 
statement of supports. Subclause 35(4) provides for rules to be made to deal with 
compensation payments when determining what reasonable and necessary supports 
will be funded or provided to participant.61 
8.48 LCA submitted that subclause 35(4) is 'unclear as to how compensation 
payments are to be taken into account in determining reasonable and necessary 
supports and sought ' greater clarity as to how these provisions are intended to be 
applied, given the significant impact this may have on participants' entitlements under 
the NDIS'.62 

Recovery of compensation after NDIS support 
8.49 Clauses 106-108 provide for the agency to recover the cost of supports 
already funded under the NDIS where compensation is subsequently secured by 
settlement or judgement in respect of a person's impairment. 
8.50 ICA considered that further analysis of the impact of these clauses on 
particular compensation schemes is required before the NDIS is implemented.63 It 
noted this part of the bill was 'designed to ensure that the size of claims payable under 
various compensation schemes is not increased by the provision of NDIS support 
services'. However, it believed: 

[T]he extent of services available from the NDIS may have an impact on 
claimant behaviour which could potentially increase the size and frequency 
of claims made under various statutory and common law compensation 

                                              
59  Australian Medical Association, Submission 573, p. 2.  

60  Ms Brown, Financial Services Council, Proof Committee Hansard, 5 March 2013, p. 12. 

61  Explanatory Memorandum, p. 18. 

62  Law Council of Australia, Submission 575, pp. 7–8. 

63  Insurance Council of Australia, Submission 488, p. 4.  



124  

 

schemes…[T]he practical effect of the objectives of the NDIS to meet the 
aspirations of the participant may result in greater claims costs in other 
compensation schemes…Greater claims costs may then have an effect on 
the level of premiums charged in those compensation schemes.64 

8.51 The ALA cautiously welcomed the 'the concept of payment of past NDIS 
amounts from judgments, thus allowing for a repayment system similar to that already 
adopted with Medicare and Centrelink which have operated for many years'. 
However, it cautioned that there appeared to be a lack of legislative guidance to the 
judiciary to 'specify' the portion of the amount of compensation that should be a 
component for supports of a kind provided under the NDIS.65 
8.52 LCA also supported the principle that the Agency 'should have the capacity to 
recover past NDIS amounts from that component of lump-sum compensation 
payments awarded by judgment or agreed by way of common law settlement, 
particularly to avoid "double dipping"'.66 However, it noted that the clauses in the bill 
are based on the recovery provisions in the Health and Other Services (Compensation) 
Act 1995 (HSOC Act) and that '[t]he experience with these provisions when first 
introduced (in this form) was that all settlements were held up for months, causing 
significant hardship to people with a potential liability under the HSOC Act. It 
recommended that bill should be clarified to state that unless an insurer has received a 
notice from the agency, the insurer is not required to withhold payments to the injured 
person.67 
Recovery from compensation payers and insurers 
8.53 Clauses 109-115 provide for the agency to recover amounts from 
compensation payers and insurers. Where a participant, or prospective participant, 
makes a claim against a third party (the potential compensation payer) or insurer for 
compensation relating to their impairment, the CEO may give a preliminary notice to 
the potential compensation payer or insurer stating the CEO may wish to recover an 
amount from the person (clause 109).  
8.54 The CEO may also send a recovery notice to a compensation payer or insurer, 
where an NDIS amount has been paid to a person under a participant's plan, and a 
compensation payer or insurer is liable to pay compensation to the participant in 
relation to their impairment. The compensation payer or insurer becomes liable to pay 
the agency for the amount specified in the notice (clause 111). 
8.55 The bill creates an offence where a potential compensation payer or insurer, 
who has received a preliminary notice, does not advise the CEO within seven days 
after becoming liable to pay compensation (clause 110). The bill also creates an 
offence where a potential compensation payer, or an insurer, pays an amount of 
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compensation to someone other than the agency, where a preliminary notice or 
recovery notice has been issued (clause 114). 
8.56 Both broad and specific concerns were raised regarding these clauses of the 
bill. For example, the ICA highlighted the administrative impacts of this recovery 
regime on its members: 

Our members currently comply with the different recovery regimes 
currently in place for economic loss and medical expense payments. Our 
members are concerned that the implementation of a third, slightly different 
recovery regime under NDIS will add to the administration costs involved 
in various compensation schemes…The ICA submits, that wherever 
possible, measures are taken to streamline the recovery process and 
promote harmonisation across recovery regimes.68 

8.57 Further, the ICA highlighted that there are likely to be administrative 
complexities where there is a dispute as to which NDIS payments are recoverable 
from a compensation payer. It stated: 

If, for example, a person suffering from a pre-existing disability and in 
receipt of NDIS payments subsequently suffers a compensable injury we 
submit that there is currently no mechanism in the legislation to determine 
which payments are in fact recoverable…This may be exacerbated in 
compensation schemes where periodic payments are made, such as workers 
compensation where rehabilitation plans may conflict with NDIS support 
plans.69 

8.58 MIGA also noted that settlement of claims usually involved the agreement of 
a single lump sum amount paid immediately after agreement, which provided 
certainty to insurers as to their liability. It stated:  

The draft NDIS legislation refers to the potential recovery by the NDIA of 
care costs. The legislation does not indicate at what point the recovery 
amount will be determined or by what mechanism. We are concerned that it 
may result in the payment of recovery amounts across many years as care is 
provided to the disabled person. Recovery on this basis from insurers would 
create significant uncertainty about the final cost and the timing of 
payments into the future.70 

8.59 The Victorian Government listed a number of specific potential issues with 
the wording of clause 111 which provides for the CEO to issue recovery notices. In 
particular, it noted that, as currently drafted, there is no capacity for a compensation 
payer or insurer to contest the amount they are liable to pay to the agency.71 Further, 
the Victorian Government highlighted the lack of clarity in clause 110 which would 
create an offence where a potential compensation payer or insurer, who has received a 

                                              
68  Insurance Council of Australia, Submission 488, p. 5.  

69  Insurance Council of Australia, Submission 488, p. 6. 

70  MIGA, Submission 521, p. 3. 

71  Victorian Government, Submission 608, Attachment A, p. ix. 



126  

 

preliminary notice, fails to provide written notice to the CEO within seven days of 
becoming liable to pay compensation. It commented: 

It is unclear when a compensation payer 'becomes liable'. An insurer or 
statutory agency generally becomes liable at the point of accepting a claim 
(or on the date a tribunal makes an order). However, it is not clear at what 
point a party subject to a common law claim for compensation 'becomes 
liable' for the purposes of this clause.72 

Future support costs 
8.60 The lack of detail in relation to the treatment of future support costs under the 
compensation provisions was an area of concern. The ALA highlighted that there was 
'currently no legislative clarity about "future" NDIS costs – only those sustained prior 
to the judgment'.73 
8.61 Carers Australia pointed out that the definitions in relation to compensation 
'are extremely broadly drawn and refer to amounts made under an award of 
compensation that is "wholly or partly in respect of costs of support that may be 
provided to a participant"':74 

Given that no-one will know what will be provided under the NDIS into the 
future this formulation seems to capture any amounts made under an award 
that can be characterised as perhaps being in respect of future support. It is 
also of concern that the legislation proposes to pick up as compensation 
payments 'wholly or partly in respect of the costs of supports that may be 
provided to a participant' even if the award does not specifically identify an 
amount as such.75 

8.62 In relation to recovery of amounts awarded for future care and support, the 
LCA commented:  

[T]his is a challenging area in which to legislate. While judgments usually 
determine amounts by reference to specific heads of damage, including 
future care and support, only a very small proportion of matters proceed to 
judgment. The majority of cases settle in the interlocutory stages and many 
matters involve agreement to a lump-sum without specifying amounts for 
each head of damage. Accordingly, it may be difficult in any given case to 
determine what amount has been awarded for future care and support. This 
is further complicated by discount rates applying to damages awards for 
future losses in all jurisdictions, as well as cases involving contributory 
negligence by the plaintiff.76 
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8.63 The LCA suggested two approaches to minimise the prospect of disputes 
about how much participants should contribute toward future care and support. The 
first would involve the agency providing notice to the participant as to the required 
contribution in advance of a settlement agreement or judgement. Under the second 
approach the agency would require the participant to fund their own support for a 
certain period 'which is similar to the process that is currently applied in relation to 
Centrelink benefits following an award of compensation in respect of future care and 
support or economic loss at common law'.77 
8.64 Slater and Gordon considered that '[t]here is no valid reason for the provisions 
relating to recovery of past benefits to sit apart from the calculation of future medical 
benefits' and recommended the bill be amended to allow the agency to provide 
notification to a participant prior to resolution of their claim. The notification would 
list: 
• payments made by the agency to date for otherwise compensable supports, 

services or treatment with the amount the Agency wishes to recoup clearly 
identified; and 

• recoupment from compensation the agency estimates that it will seek for 
future NDIS services and supports. 

8.65 Slater and Gordon stated that the 'Agency would then be in a position to 
recover past payments made as set out in the Bill, and future benefits after taking into 
account its estimate, and the settlement amount received'.78 

Interaction between the NDIS and other compensation schemes 
8.66 The lack of detail regarding interaction between the NDIS and other 
compensation schemes, including the proposed NIIS was also raised. For example, the 
Victorian Government stated that the 'interface between the NDIS and State-based 
statutory compensation schemes gives rise to a number of complex issues, which are 
not currently addressed by the Bill':79 

The Bill or NDIS rules will need to ensure that a person with disability who 
requires funded support does not 'fall between two stools', for example, due 
to differences in eligibility requirements between schemes, or statutory 
limitations or exclusions…The Agency will also need to work with other 
schemes to clarify responsibilities where there is dual liability…and to 
minimise administrative complexity in relation to managing and accounting 
for ongoing or future payments between schemes. (Chapter 5 is primarily 
concerned with past payments.) It is likely that additional complexities 
arising from the interface between the NDIS and other schemes will 
become apparent once the NDIS is operational.80  
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8.67 The Victorian Government considered 'a protocol for resolving disputes 
between the NDIS and State schemes should be developed, along with a mechanism to 
facilitate the exchange of information'. This would ensure that the liabilities of the 
NDIS and state schemes can be determined cooperatively without the need to resort to 
litigation.81 
Relationship between the NDIS and an NIIS 
8.68 The NIIS is a proposed scheme to provide no-fault insurance coverage for 
Australians who acquire a disability from a catastrophic injury and require lifetime 
care and support. Originally proposed by the Productivity Commission together with 
the NDIS, an NIIS is under consideration by the government. An NIIS Advisory 
Group has been established assist the government consider the 
Productivity Commission's NIIS recommendations.82 A key rationale in the 
Productivity Commission's recommendation for the creation of an NIIS funded by 
insurance premiums and state and territory funding, separate to the NDIS, was to 'send 
price signals that encourage greater incentives for safety'.83  
8.69 Some submissions highlighted a lack of clarity about the relationship between 
the NDIS and the proposed NIIS.84 For example, PWDA considered the role of the 
NIIS 'needed to be examined in relation to' Chapter 5.85 DANA also considered that 
the intersection of NDIS and the proposed NIIS would be 'difficult terrain for 
prospective participants'.86  
8.70 The AMA noted also that [w]ithout the details of [the NIIS] scheme being 
available, it is very difficult to assess the interface between the NDIS and the NIIS' 
and the requirement to seek compensation.87 Despite this, several organisations 
suggested that certain categories of injury should be covered by the NDIS rather than 
the NIIS. For example, AMG argued that 'medical accident injuries be covered by the 
NDIS and not the NIIS, leaving the NIIS to cover motor accidents, workplace 
accidents and general accidents and avoiding the costs of "converting" each State-
based motor accident compensation scheme to deal with medical accidents'. It 
considered that the costs and complexities arising from having both a national NDIS 
and eight state based schemes dealing with medical accidents were not justified.88 
8.71 MIGA also commented: 
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[W]e would suggest that given the complexities of causation and 
negligence, and funding, that all medical accidents should be covered by 
the NDIS rather than being split between the NDIS and the NIIS, at least in 
the initial years of operation…This would allow time for the costs of both 
schemes to emerge and for a more appropriate assessment of the potential 
allocation of costs to take place.89 

8.72 However, the CIS supported the compensation provisions in the bill, noting 
that they reflect the distinction between the NDIS and the NIIS, as well as the 
responsibility of the states to establish comprehensive injury insurance schemes: 

The NDIS is intended to be a national scheme funded through core 
government revenue, while the NIIS is intended to be a federated scheme 
funded through compulsory insurance premiums and levies that will use 
price signals to help prevent risky behaviour. Without these compensation 
measures, individuals who may already be covered through compulsory 
third party insurance schemes (eg. Victoria's Transport Accident 
Commission (TAC) or NSW's Lifetime Care and Support Authority) will be 
able to make claims for disability care and support from the NDIS, despite 
the fact they are eligible to receive support from a state based scheme… 

In addition to preventing cost shifting from states to the Commonwealth, 
the compensation measures in the bill also ensure that taxpayers do not pay 
for lifetime disability care and support twice – once through their 
compulsory third party insurance premiums, and again through their taxes 
to pay for the NDIS. Effectively, the compensation measures in this bill 
prevent the double taxation of Australians.90 

8.73 The ALA also commented:  
The taxpayer should not have to support the cost of another person's 
irresponsibility or intentional wrongdoing behaviour, where an individual 
can seek a remedy that holds the wrongdoer liable. To remove the liability 
of another through creating a 'no fault' system, in reality, creates a 'no 
liability' system. This leads to reductions in safety, transparency and 
responsibility.91 

8.74 At Additional Estimates, officers from the department indicated to the 
committee that there may be ongoing 'boundary issues' between the NDIS, the NIIS 
and other compensation avenues and that these matters were under consideration.92 
Examples of these 'boundary issues' were also illustrated: 

[Y]ou will still need a way of dealing with someone who, say, is in NDIS 
and unfortunately gets hit by a car or a tram and therefore has a separate 
claim. You will still need ways of resolving that. You will still need ways 
of resolving the issue of people who come to an NDIS but may have 
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another claim…It is not a problem that will evaporate entirely with an 
NIIS.93 

Committee view 
8.75 The committee acknowledges the many concerns raised by many witnesses 
and submitters in relation to the compensation provisions in the bill. A number of 
these concerns relate to an interpretation of the clauses of the bill which suggests that 
prospective participants may be forced to wait for the outcome of proceedings to 
claim or obtain compensation before they could access support under the NDIS.94 The 
department has clarified that 'the intent behind these provisions is not to deny potential 
participants access to support under an NDIS until their claim for compensation is 
resolved'.95 The department had also indicated that it does not expect the requirement 
to claim or obtain compensation provision to be used extensively, stating that 'parallel 
provisions in social security law are very rarely used'.96  
8.76 Despite these assurances, the committee holds a number of concerns in 
relation to this aspect of the bill. In particular, disability organisations made it clear to 
the committee that the pursuit of compensation could be a sensitive and problematic 
issue for participants. 
8.77 In the view of the committee, participants should not be compelled to 
undertake legal action to claim or obtain compensation, unless certain safeguards are 
attached. Instead, the bill should provide the participant or prospective participant (or 
their guardian) with an option to subrogate their right to compensation. Where a 
person receives a notice under clause 104, that person should be able to elect that the 
agency subrogates or assumes their rights to compensation, and the agency should 
have the standing to undertake those legal proceedings. If the person in this situation 
decides to claim or obtain compensation themselves, the agency should indemnify the 
person for any reasonably foreseeable adverse consequences arising from this action. 
8.78 Essentially, the bill should provide people with a disability (or their guardian) 
with a choice. The committee considers this approach would be more in keeping with 
one of the key objects of the bill 'to enable people with disability to exercise choice 
and control in pursuit of their goals',97 while still ensuring that a mechanism in in 
place to ensure that compensation claims are pursued where appropriate. 
8.79 Further, participants or prospective participants should be able to provide 
legal advice which they have sought in regard to compensation issues without the risk 
of waiving legal professional privilege. In the view of the committee, this should be 
clarified in the bill. 
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8.80 The committee acknowledges the many issues of clarification raised by 
witnesses and submitters in relation to the other compensation provisions in the bill. 
The committee notes that the draft NDIS rules relating to compensation issues have 
not yet been publicly released by the department. The committee further notes that 
department 'has been closely monitoring the submissions and comments at the 
hearings related to the treatment of compensation in the Bill'.98 The committee 
anticipates that the draft NDIS rules will substantially clarify the issues raised by 
submitters in relation to compensation issues. 

Recommendation 26 
8.81 The committee recommends that the bill be amended to allow a person, 
where they are required by the CEO to claim or obtain compensation for a 
personal injury, to elect to subrogate their rights to compensation to the agency. 
Recommendation 27 
8.82 The committee recommends that the government note submitters' 
concerns regarding legal advice and confidential communications provided to the 
agency, and further examine whether the bill should be amended to clarify that 
any such advice or communications by participants would not constitute a waiver 
of legal professional privilege. 
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Chapter 9 
Agency, Board and Advisory Council 

 

The National Disability Insurance Agency 
9.1 The Bill establishes the National Disability Insurance Scheme Launch 
Transition Agency (agency) under the Commonwealth Authorities and Companies Act 
1997. The primary function of the agency is 'to deliver the National Disability 
Insurance Scheme'.1  
9.2 Clause 118 outlines the prescribed functions of the agency.2 The agency will 
play a central role in assessments and plan management, the appointment of nominees, 
the registration of providers, referral services, and provision and acquittal of funding. 

Employment within the agency 
9.3 The committee heard that the agency could provide, where suitable, 
employment opportunities for people with disabilities. Australia's Disability 
Discrimination Commissioner Mr Innes put forward a compelling case for ensuring 
that the agency employs people with disabilities: 

I would come from the position that an organisation that represents the 
whole community and the diversity of our community is a much stronger, 
more effective and more inclusive organisation and, from the perspective of 
clients of the organisation, a more representative organisation. And if we 
are talking about an organisation that delivers services to people with a 
disability, given the far lower levels of employment of people with a 
disability in our workforce—54 per cent, I think, as against 83 per cent of 
the general population participating in employment—then the situation 
cries out for some fairly drastic measures. 

I was not, until several years ago, a supporter of targets or quotas in this 
sense. But I have come to the view, supported by situations in the Public 
Service, where I see that the level of employment of people with a disability 
has in the last six months dropped below two per cent and is now 1.9 per 
cent, that the only way to give people with a disability a fair go and to 
balance the major disadvantage they face in the workforce—in the same 
way that women have in the past and still do in some areas—is to set targets 
or quotas. And if you are going to have a quota or a target anywhere, why 
wouldn't you have it in the agency delivering services to people with 
disability? 

I would assert that a quota or target like that would not cause a significant 
problem with respect to the merit principle. I think the merit principle is in 
fact often relied upon to disadvantage diverse groups within our 
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community—because of the narrow way it is interpreted. If you interpret 
merit as including lived experience of disability, you would have to think 
the NDIS would be the first place you should start with such a quota or 
target.3 

9.4 The committee heard that recruiting people with disabilities was one of the 
ways in which the agency could model supporting people with disabilities through 
employment opportunities.4  
9.5 The committee was assured by the CEO of the National Disability Insurance 
Scheme Launch Transition Agency that the agency is striving to be a model employer 
and is encouraging people with a lived experience of disability to apply: 

As the Agency builds its workforce, people with disabilities are being 
specifically encouraged to apply for employment.  As positions are 
advertised, the job vacancy information packs contain relevant information 
encouraging people who have an understanding or lived experience with 
disability to apply and noting that the Agency is being established as a 
model employer.5 

Chief Executive Officer 
9.6 The bill outlines in some detail the role and powers of the agency CEO. Many 
of the powers of the CEO, such as those in relation to plans, registration of providers, 
nominees, litigation, review and advocacy are discussed elsewhere in the report. This 
section provides a general discussion of the scope and use of power vested in the 
CEO. The department provided the committee with some guidance on why the role of 
the CEO has been articulated as it is in the bill: 

The Bill reflects the judgement that it is more transparent, and ultimately 
protects the rights of people with disability to a greater extent, to have the 
powers of the Agency CEO clearly specified. This ensures that where 
appropriate the CEO’s exercise of these powers can be scrutinised by 
external review bodies. In simple terms, specifying what the CEO is able to 
do also allows the law to be clear as to what the CEO is not able to do and 
therefore provides important protections to people with disability who are, 
or want to be, participants in the scheme.6 

Powers of the Chief Executive Officer 
9.7 The committee heard concerns that the expansive powers of the CEO 
perpetuated the top-down approach that has previously characterised disability 
services, with Mr Owen from DANA noting: 
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My experience is largely with state based programs; in the disability area 
most people's experience is—where the role of the secretary or the director-
general has a similar sort of presence as this legislation does. At that level it 
is not surprising but it is worryingly business as usual. I would have hoped 
that across party lines and across jurisdictions if there was one thing the 
NDIS was not going to be it was business as usual yet this is straight out of 
central casting in the kinds of provisions that run top-down programs 
determining what will happen to and for people.7  

9.8 DANA concluded in this regard that 'we do not agree that the way to 
safeguard a person with disability is to make the CEO responsible for all decisions.'8  
9.9 A key point of contention was the discretion the bill grants the CEO in a 
number of circumstances to make decisions that will significantly impact on the lives 
of people with disabilities and their families. The department argued that it was 
necessary in such a scheme as the NDIS that the CEO have the right to make 
decisions, rather than the use of formulaic hurdle requirements:  

The allocation of funding to individuals is ultimately the responsibility of 
the Agency CEO. This is a responsibility that the Agency CEO should 
exercise in close partnership with people with disability and their families, 
carers and on occasion their advocates, but it is inevitably a decision 
making power that the Agency CEO has to exercise.9 

9.10 Furthermore: 
As we said in our opening comments, there is still an element where the 
CEO is going to have to be able to make rigorous decisions. We will be 
looking at providing funding packages of $200,000 or $300,000 to a 
significant number of people, and that is a very big decision that needs to 
have some rigour around it. It is really a matter of getting the balance right. 
It is not possible to run an insurance-based scheme where there is, 
effectively, an entitlement to everybody who meets eligibility criteria 
without having some rigour in being able to make some judgements.10 

9.11 Activ Foundation questioned this assumption and suggested that the bill 
should be amended to place the onus on the CEO to provide reasons why someone is 
ineligible based on stated requirements, rather than leave such decisions up to the 
discretion of the CEO: 

Having a bill whereby, if you apply for access—and you may request 
access and the CEO may disallow it, or the CEO has to be satisfied that you 
are actually entitled to access—does not, to me, provide an entitlement 
scheme at all, and I would encourage you to look at the bill and look at that 
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in terms of changing the tenor of the legislation. Surely we can actually get 
some certainty, be it via the rules or via the bill, whereby we state certain 
requirements that are necessary in order to be entitled and individuals can 
actually meet those requirements—and they are entitled per se. Let the 
CEO, if the CEO has a view, have the onus of actually saying, 'You are not 
entitled, for these reasons', rather than the person having to apply, wait, and 
then have to respond, if you like…To actually have the bill include the 
myriad discretions that the CEO has does not give a sense of entitlement at 
all.11 

9.12 At the heart of the issue appears to be the conflict between the necessity of 
governments ensuring the proper expenditure of public funds, and the concerns of 
many that people with disabilities will be disadvantaged through granting large 
discretionary powers to the CEO who must ensure the fiscal viability of the NDIS. As 
was noted by the Association for Children with a Disability:  

It is all about the balance of what is essentially public funding and the 
importance of making sure that that is used effectively, but people 
definitely have some control and choice within that.12 

Committee view 
9.13 The committee has in chapter 4 outlined its view that there is in fact an 
entitlement-based framework in place in the bill. It also however accepts that there 
needs to be a transparent and rigorous approach to the funding package decisions, and 
that the bill sets out to achieve that. The committee would definitely expect that 
reasons would be given for funding decisions; indeed, in the event that anyone were to 
seek review or appeal of any of the decisions covered by clauses 100 and 103, the 
reasons would be essential. 
9.14 The committee recognises the concerns raised regarding granting the CEO or 
the CEO's delegate discretionary powers, especially as it relates to access to the NDIS. 
However, the committee believes that the flexible approach taken by the bill will 
provide better individual outcomes than a prescriptive approach. The committee 
believes that there is a greater risk with a prescriptive approach that some people 
would be disallowed on technicalities and variances between experts' opinions of 
ability.  

Delegation 
9.15 The department expressed concern that some stakeholders may have 
misinterpreted the bill, and particularly the role of the CEO, as meaning that all 
decisions will come back to one individual who is far removed from the daily reality 
of the participant. The department assured the committee that this was not the case 
and the references to the CEO throughout the bill refer to the office of the CEO, and 
that most functions will be delegated to the appropriate level: 
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The Bill and the rules speak of the CEO making all decisions and 
requesting information. Some commentators are concerned that this 
suggests all decisions may be made in Canberra and may even be made 
personally by the Agency CEO. This is not the intention, indeed far from it. 
Clause 202 of the Bill permits the CEO to delegate powers and functions 
under the legislation. There will be delegation of the CEO powers to 
Agency employees at all launch sites. The policy is to have all decisions 
made by employees situated as close to NDIS participants, prospective 
participants, carers, nominees, support providers and other stakeholders as 
possible.13 

9.16 Recognising this, some stakeholders took the next step to ask how the powers 
are going to be delegated in practice, and with what effect. For example, PWDA 
queried: 

The reality will be that these powers are delegated – it [does] not actually 
mean the CEO, it means a delegate – so how is decision making at the local 
level going to happen? How is that delegation going to be exercised?14 

9.17 Similarly, the Carers Alliance queried how complex or contested decisions 
would be escalated internally within the agency: 

For all intents and purposes it will be bureaucrats who will be making 
decisions. Accordingly, additional safeguards must be in place to ensure 
that prohibitive decisions can be escalated up the chain so that the CEO can 
give a fair hearing.15 

9.18 The evidence received by this committee did not explicitly answer these 
queries, however the committee is hopeful that the lessons learnt from the launch sites 
will provide evidence of any emerging governance problems that need to be addressed 
in a national implementation.  

Board of the agency 
9.19 Chapter 6 Part 2 of the bill would establish a board that has oversight of the 
agency. Clause 124 outlines the functions of the board, namely to ensure the 'proper, 
efficient and effective performance of the Agency's functions', and to provide strategic 
direction in line with strategic guidance from the minister.16 The board will also be 
responsible for appointing the second and subsequent CEOs of the Agency.17 

                                              
13  Ms Wilson, FaHCSIA, Proof Committee Hansard, 5 March 2013, p. 39. 

14  Mr Wallace, People with Disabilities Australia, Proof Committee Hansard, 4 March 2013, p. 
59. 

15  Carers Alliance, Submission 976, p. 10. 

16  NDIS Bill, Clauses 124–125.   

17  NDIS Bill, Subclause 160(1). Note that the first CEO of the Agency will be pointed by the 
Minister according to subclause 161(6). 



138  

 

Board membership and structure 
9.20 The board comprises a chair and eight other members. Subclause 127(2) 
outlines the eligibility criteria for appointments to the board: 

A person is eligible for appointment as a Board member only if the Minister 
is satisfied that the person has the skills, experience or knowledge in at least 
one of the following fields: (a) the provision or use of disability services; 
(b) the operation of insurance schemes, compensation schemes and schemes 
with long-term liabilities; (c) financial management; (d) corporate 
governance. 

9.21 In making appointments, the bill requires the minister to ensure that 'the board 
members collectively possess an appropriate balance of skills, experience or 
knowledge in the fields mentioned in subclause two (see above).18    
9.22 It was put to the committee by the NPWDCC that the board should also play a 
role in reflecting the NDIS's mission to advance the rights of people with disabilities 
and include adding 'demonstrated knowledge of and commitment to disability rights' 
to the areas of knowledge, skills and experience listed in subclause 127(2).19 
9.23 A common concern regarding the future composition of the board was the 
lack of a requirement in the bill that the board include people with disabilities. It was 
argued to the committee that: 

The board recruitment process should actively seek to identify people with 
disability who possess the skills, knowledge and lived experience required 
to be members of the to be members of the NDIS Board.20 

9.24 Similarly, the Council of Social Service New South Wales (COSSNSW) 
argued, 'we believe that people with disabilities could sit on the board and do have the 
skills, expertise and knowledge to sit on the board.'21 Noting the importance of people 
with disabilities having a voice on the board, Blind Citizens Australia argued that: 

People with a disability should not have those positions simply because 
they have a disability but because they have developed the skills and 
knowledge as well as the first-hand experience necessary to comprehend 
the nature and consequences of decisions made for people who have 
disabilities, and the long-term sustainability of an NDIS.22 

9.25 While emphasizing the importance of having disabled people represented on 
the board, Mr Abrahams of Ai-Media informed the committee of the risk of creating a 
two-tiered board if its constituency was regulated by quotas: 

                                              
18  NDIS Bill, Subclause 127(6).   

19  National People with Disabilities and Carer Council, Submission 612, p. 31. 

20  National People with Disabilities and Carer Council, Submission 612, p. 32. 

21  Ms Regan, Council of Social Services NSW, Proof Committee Hansard, 1 February 2013, 
p. 13. 

22  Mrs Pascual, Blind Citizens Australia, Proof Committee Hansard, 21 February 2013, p. 5. 
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I do share the concerns about putting a quota in place simply on the basis 
that, once you have a quota in place, there can be an appearance of two 
classes of directors appointed to a board and therefore someone with a 
disability who is perfectly qualified to be on the board in and of their own 
right will then perhaps be questioned as to whether they are only there in 
order to fill a particular quota.23  

9.26 Mr Bowen of the National Disability Insurance Scheme Launch Transition 
Agency emphasized to the committee that although it is not mandatory to have board 
members with disabilities, it is a factor that the minister would take into account: 

For both the board and the advisory council the selection criteria 
specifically include knowledge of and lived experience of disability. That 
does not go to the extent of mandating that, but it does make it clear that it 
is an important factor to take into account.24  

9.27 The committee noted that even if a requirement was include to include a 
number of members with disabilities, they would still have to meet the quality criteria 
laid out in subclause 127(2) requiring a board member to have the 'necessary skills, 
experience and knowledge'. No-one could be on the board simply because they had a 
disability. 
9.28 MS Society Western Australia expressed concerns that there are no guarantees 
of state representation on the board in the bill.25 Although subclause 127(4) requires 
the minister 'seek the support of all the host jurisdictions for the appointment' to the 
board, the minister is only required to be satisfied that the appointment is supported by 
'a majority of the group consisting of the Commonwealth and the host jurisdictions.'26 
The importance of proper geographic representation was further emphasized by 
National Disability Services' Western Australia branch: 

In relation to the governance provisions of the bill as it currently stands, 
there are no provisions to ensure that the composition of either the board or 
the advisory council includes experience and knowledge of the diverse 
conditions across Australia; for example, state and territory differences, 
Indigenous issues, rural and remote service delivery et cetera. The current 
provisions, as they stand, could allow membership of both the board and the 
advisory council to be drawn from a fairly homogenous pool in which those 
sorts of issues are not properly understood. We believe that there is need to 
ensure that the criteria for appointments to those bodies properly reflect the 
diversity of communities around Australia. Clearly, this is a particular issue 
for WA, with its remoteness from Canberra and its diverse and dispersed 
population.27 

                                              
23  Mr Abrahams, Ai-Media, Proof Committee Hansard, 1 February 2013, p. 39. 

24  Mr Bowen, National Disability Insurance Scheme Launch Transition Agency, Proof 
Committee Hansard, 5 March 2013,  p. 76. 

25  Mr Stafford, MS Society Western Australia, Proof Committee Hansard, 18 February 2013, p. 8. 

26  NDIS Bill, Subclause 127(4). 

27  Mr Simpson, National Disability Services, Proof Committee Hansard, 18 February 2013, p. 18. 
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9.29 The Centre for Cerebral Palsy posited that the lack of guaranteed 
representation of states and territories was an oversight 'since the success of the NDIS 
will depend on the financial contribution of State/Territories and also their knowledge, 
networks and goodwill'.28 
9.30 The LCA also queried board appointments being limited by the provisions of 
subclause 127(2), arguing that: 

[C]apable and responsible Board Members could be appointed from a range 
of other fields, including disability and health advocates, medical experts 
and administrators, legal and regulatory experts, consumer representatives, 
business leaders, etc.29 

9.31 The bill also specifies some procedures for the minister to follow when 
appointing board members, and lists a range of people who are ineligible to be 
appointed: these include members of any parliament, legislature or local council, and 
any employee of any government, including any local council. Initial appointments 
are for a period of no more than three years.   

Committee view 
9.32 The committee is of the view that it is important that the minister recruit 
talented people with disability to the board. Although aware that concerns raised 
regarding mandating board membership and the assurances that the minister would 
take into account the desirability of including people with lived experience of 
disability on the board, the committee considers it prudent to remove all doubt about 
the importance of having people with disabilities on the board. The general 
underrepresentation of people with disabilities on governance boards nationally 
compared with the number of people with disabilities in the community points 
towards the benefit, at least for the time being, that legislation assures their inclusion.   
Recommendation 28 
9.33 The committee recommends that at least three members of the Board are 
people with disability.  
Conflict of interest provisions 
9.34 Disability Directory queried why the bill contains no provisions relating to 
conflict of interest of a board member, even though it contains such provisions 
relating to advisory council members.30 The committee understands that the 
Commonwealth Authorities and Companies Act (the CAC Act) places relevant 
responsibilities and constraints on board members.31 In contrast, the advisory council 
is not governed by the CAC Act and as a consequence needs governance provisions to 
be in the NDIS bill.  

                                              
28  The Centre for Cerebral Palsy, Submission 598, pp. 4–5. 

29  Law Council of Australia, Submission 575, p. 16. 

30  Disability Directory, Submission 601, p. 12. 

31  See in particular Division 4 of that Act. 
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9.35 However, NPWDCC was concerned that the CAC Act protections were not 
sufficient in the circumstances. In particular, they argued that: 

While Government organisations generally rely on the provisions of the 
CAC Act to deal with potential conflicts, the Council believes that given 
the scale of the NDIS, the fact that it is creating a more commercially 
driven market for providers in the transition to full implementation and that 
it will be the subject of significant political scrutiny over time, it is better to 
deal with the issue of governance conflict of interest in the NDIS 
legislation.32 

9.36 It was further argued by NPWDCC that: 
[The] Council believes that there is an endemic conflict of interest for any 
person who is already a Board member or executive with a service provider 
organisation likely to receive funding from the scheme (via participants), or 
who is a participant of the scheme, to be a NDIS Board member. This is 
because of the commercially and politically sensitive nature of documents 
that board members would see and the perceived advantage that would 
accrue to board members.33 

9.37 The LCA similarly expressed concern that: 
Board members must not be conflicted and/or hold any other position 
which could result in a financial advantage for them or their employer from 
the operation of the NDIS.34 

9.38 While the committee recognises the importance of avoidance of conflict of 
interest, it has concerns that some proposals – such as that by NPWDCC – may 
inadvertently act to exclude people with disabilities from board roles. The committee 
heard from a number of witnesses that it was important to ensure that there is adequate 
representation of people with disabilities on the board, and excluding all participants 
is likely to directly contradict this objective.   

Advisory council 
9.39 The bill would also create an Independent Advisory Council (council) to 
provide advice to the Board (Chapter 6 Part 3 of the bill).  
Role of the council 
9.40 Clause 144 outlines the functions of the council to provide advice to the board 
about the way in which the agency: 

Performs its functions relating to the National Disability Insurance Scheme; 
and (b) supports the independence and social and economic participation of 
people with disability; and (c) provides reasonable and necessary supports, 
including early intervention supports, for participants in the National 
Disability Insurance Scheme launch; and (d) enables people with disability 

                                              
32  National People with Disabilities and Carer Council, Submission 612, p. 32. 

33  National People with Disabilities and Carer Council, Submission 612, p. 32. 

34  Law Council of Australia, Submission 575, p. 16. 
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to exercise choice and control in the pursuit of their goals and the planning 
and delivery of their supports; and (e) facilitates the development of a 
nationally consistent approach to the access to, and the planning and 
funding of, supports for people with disability; and (f) promotes the 
provision of high quality and innovative supports to people with disability; 
and (g) raises community awareness of the issues that affect the social and 
economic participation of people with disability, and facilitates greater 
community inclusion of people with disability.35  

9.41 The bill also ensures that the advice provided by the council takes into 
consideration significant persons in the lives of people with disabilities such as carers 
and families. 
9.42 The Consumers Health Forum of Australia welcomed the addition of the 
council: 

The involvement of people with disabilities and their carers, providers and 
other stakeholders will be crucial to the success of the system, particularly 
in ensuring a smooth implementation process, providing advice on 
technical, security and privacy issues and in expressing the consumer 
experience and consumer needs.36 

9.43 It was suggested by COSSNSW that the chair of the advisory council should 
also be a member of the board to ensure a proper connection between the two 
bodies.37 

Council membership 
9.44 The council would comprise a Principal Member and no more than 12 other 
members.  
9.45 Under clause 147, members would be required to include at least four 'people 
with disability who have skills, experience or knowledge relating to disability 
services', at least two who are 'carers of people with disability and have skills, 
experience or knowledge relating to disability services' and at least one person 'who 
has skills, experience or knowledge in the supply of equipment, or the provision of 
services, to people with disability'. 
9.46 The committee heard divergent view regarding the ideal makeup of the 
council.  
9.47 It was emphasized to the committee that it was important that the people with 
disabilities on the council represented a number of different disability groups: 

I think it is important for the advisory committee to have good 
representation from a number of disabilities…For instance, with spinal cord 
injuries the physical disability needs for someone who is ventilator 

                                              
35  NDIS Bill, Subclause 144(1).   

36  Consumers Health Forum of Australia, Submission 520, p. 1. 

37  Ms Regan, Council of Social Services NSW, Proof Committee Hansard, 1 February 2013, 
p. 13. 
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dependent are very different from somebody who is a paraplegic, as it is 
different for somebody who has a sight problem or is deaf or has an 
intellectual disability. So it is really the context and the understanding 
within the advisory committee around the range of needs. I think that is 
critical.38 

9.48 AFDO indicated that 'at a bare minimum, people with disability should make 
up a clear majority on both bodies', but that there should be a sufficient pool of 
experienced people with disability to provide all members of both board and advisory 
council.39 Similarly, Physical Disability Australia thought that at least half of both 
board and advisory council members should be people with disability.40 Blind 
Citizens Australia and the SACOSS both argued that there should be a majority of 
council members with disabilities.41 Children with Disabilities Australia argued that 
the majority of people on the council should have lived experience of disability 
(including family).42 It was also suggested by Disability Justice Advocacy for the 
entire board and council to be made up of people with disabilities.43  
9.49 While there was uniform support for strong representation of people with 
disability on the council, other suggestions about Council membership were highly 
fragmented. ARATA recommended that the advisory council include both a person 
with 'experience or knowledge in the supply of equipment' and one with experience in 
'the provision of services' to people with a disability, rather than a single person from 
either area, on the grounds that assistive technology 'will constitute a substantial part 
of the NDIS budget'.44 The Australian Lawyers Alliance made a similar 
recommendation.45 However, VICSERV argued the opposite, considering that 
reference to 'experience or knowledge in the supply of equipment' should be removed, 
as this 'seems to be a rather tenuous qualification'.46 The RIDBC similarly queried the 
inclusion of equipment suppliers, noting that: 

We would indicate that a person who supplies equipment would not 
necessarily have a broad understanding of a person with disability and 
disability services and may not therefore be suitable for advisory council 
membership.47  

                                              
38  ParaQuad New South Wales, Proof Committee Hansard, 31 January 2013, p. 22.  

39  Australian Federation of Disability Organisations, Submission 514, p. 28. 

40  Physical Disability Australia, Submission 613, p. 14. 

41  Blind Citizens Australia, Submission 594, p. 15; South Australian Council of Social Services, 
Submission 646, p. 6. 

42  Children with Disabilities Australia, Submission 607, p. 11. 

43  Disability Justice Advocacy, Submission 431, p. 6. 

44  Australian Rehabilitation and Assistive Technology Association, Submission 596, p. 2. 

45  Australian Lawyers Alliance, Submission 618, p. 22. 

46  Psychiatric Disability Services of Victoria, Submission 611, p. 4. 

47  Mr Rehn, Royal Institute for Deaf and Blind Children, Proof Committee Hansard, 1 February 
2013, p. 4. 
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9.50 NDS argued for subparagraph 147(b)(iii) to be amended so as to account for 
two Council seats, noting that: 

A person skilled only in the supply of equipment would not have the broad 
understanding of disability services to make them suitable for Advisory 
Council membership. The essential knowledge base is disability service 
provision. The very broad range of supports used by people with disability 
(including early intervention therapies, equipment or assistive technology, 
accommodation support and supported employment) indicate that having 
only one person on the Advisory Council who has skills, experience or 
knowledge in the provision of services is inadequate.48 

9.51 The South Australian government recommended that the advisory committee 
be required to have at least one person with experience or knowledge 'with regard to 
people with disability in rural or remote communities' and another with regard to 'the 
needs and service support for children and young people with disability'.49 The 
Physical Disability Council called for the advisory council to have 'representation 
from a range of host jurisdictions, aboriginal communities, aged services, regional and 
rural communities.'50 
9.52 Other groups who argued for specific representation on the council or board 
included: United Voice, who argued to the committee that the Council should include 
trade union representation51; the National Ethnic Disability Alliance who called for 
someone from a non-English speaking background with a disability and experience in 
the multicultural disability advocacy field52; Muscular Dystrophy Australia suggested 
the inclusion of a paediatric early intervention and care expert, and a geriatric care 
specialist53; and the Australian Services Union noted that 'the Advisory Committee 
will need at least one representative of disability care workers'.54 

Committee view 
9.53 The evidence to the committee has clearly shown that there are a multitude of 
views on the appropriate mix of skills, experiences, and qualifications that should be 
on the council. Like all such bodies, it is necessary to balance completeness and 
manageability. After considering the evidence, the committee has concluded that first 
and foremost the council should have a majority of members with a disability. The 
council composition recommended below takes into account this consideration, as 
well as the importance of including the expertise of carers and specialist knowledge of 
the needs of disabled people in non-metropolitan areas. This last criterion is supported 

                                              
48  National Disability Services, Submission 590, p. 10. 

49  South Australian Government, Submission 647, p. 7. 

50  Physical Disability Council of NSW, Submission 597, p. 8. 

51  Mr Milroy, United Voice, Committee Hansard, 4 March 2013, p. 19. 

52  National Ethnic Disability Alliance, Submission 614, p. 11. 

53  Muscular Dystrophy Australia, Submission 643, p. 7. 

54  Australian Services Union, Submission 822, p. 7. 
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by the committee because of committee members' extensive experience of the issues 
in health care and service provision in regional and remote Australia, reflected in 
numerous Community Affairs Reference Committee reports. In the case of the NDIS, 
there are likely to be particular issues for non-metropolitan areas in meeting the NDIS 
objective of ensuring the development of genuine choice for participants, a fact 
reflected in numerous accounts contained in the committee's many personal 
submissions to this current inquiry. 
Recommendation 29 
9.54 The committee recommends that subclause 147(5) be amended so as to 
read: 

(5) In appointing the members of the Advisory Council, the Minister 
must: 

(a) have regard to the desirability of the membership of the Advisory  
Council reflecting the diversity of people with disability; and 

(b) ensure that all members are persons with skills, experience or 
knowledge that will help the Advisory Council perform its 
functions; and  

(c) ensure that: 
(i) a majority of the members are people with disability; and 
(ii) at least two of the members are carers of people with 

disability; and 
(iii) one or more of the members is a person who has skills, 

experience or knowledge of disability in rural or regional 
areas. 

Note: Any member may fulfil one or more criteria in 147(5)(c) 
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NDIS Additional Comments – Australian Greens 
The Australian Greens welcome the introduction of a National Disability Insurance 
Scheme (NDIS) and support the concept of systemic change that provides greater 
choice and control for people living with a disability. This legislation represents the 
culmination of a strong community campaign, which was clearly demonstrated by the 
number of submissions made to this inquiry and the intense scrutiny with which it has 
been examined.  

Like many of the people living with a disability who gave evidence to the inquiry, the 
Australian Greens are eager to see the launch sites begin operating on July 1, 2013 but 
want to ensure that the legislative framework is robust, and note that some important 
components of the scheme’s operation are contained in rules that were not available 
until the very end of the inquiry.  

The Australian Greens support most of the recommendations that have been in the 
majority report. However, there are still some issues that need to be addressed in order 
to establish a strong scheme with the capacity to deliver reform to how disability 
services are delivered in Australia.  

The Australian Greens are considering amendments to the Bill that ensure that it 
meets the needs of all Australian people living with a disability. 

Framework for reform & ensuring ‘greater community participation’ and 
‘full integration’ for people living with a disability 

The Australian Greens recognise that the overarching design of the NDIS has to 
achieve more than just changing how funding is allocated to people with a disability in 
order to achieve significant and lasting reform.  

The National People with Disability and Carer Council submission emphasised the 
need for: 

...cultural change that then leads to structural and systems change towards 
advancing participation of people with disability in Australian society… In 
this regard, Council’s strong view is that an NDIS is not just about 
individual packages – it needs to empower people and communities to 
make changes that create greater community participation and full 
integration.1 

While the legislation has set in place a framework that can provide choice and control 
to the individual, the Australian Greens support the recommendations of the 
committee that the objects and principles of the Bill need to be strengthened to both 
emphasise how the NDIS will improve the human rights of people with a disability 

                                              
1  National People with Disabilities and Carer Council, Submission 612, p. 1 
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and give dignity to the risk associated with individual choice and independent 
decision-making, rather than focusing on risk management at the expense of personal 
control.  

However, in order to help ensure ‘greater community participation’ and ‘full 
integration’ for people living with a disability, the agency should also be empowered 
to push for systemic change in all areas of service delivery and this needs to be firmly 
embedded in the objectives and principles of the Bill and given operational effect 
within the relevant sections of the Bill. 

If this is not a key role for the Agency, the Australian Greens share the concern of the 
National People with Disabilities and Carer Council that: 

An NDIS could inadvertently end up expanding segregated services and 
paying for provision that should come from mainstream services.2 

The Australian Greens believe that the Bill needs to be more explicit about the need 
for a strong interface between the NDIS and other services and believe that a key 
function of the agency is ensuring that people living with a disability have access to 
mainstream services and funding.  

The Human Rights Commissioner, Grahame Innes, argued in his submission that: 
The provision of standing to allow the Agency to take appropriate legal 
action to achieve large scale change would enable the Agency to advocate 
on a systemic level. This approach would reduce the cost of delivering 
individual services, because the environment would be more accessible. 
More importantly, it would move people with disability closer to 
substantive equality as it would provide a fairer and more effective means 
of achieving large scale change and resolution of issues either through 
negotiated settlements or court decisions where necessary while also 
enhancing access to justice and effective compliance with the legislation.3  

The Australian Greens recommend that the Bill includes a principle that emphasises 
that ‘reasonable and necessary supports’ extends beyond financial support and 
capacity building to include an responsibility  or function to ensure that people with a 
disability can live independently and participate fully in the community.  

This function is broadly similar to the idea of ‘systemic advocacy’ that is covered 
extensively in the main report. Australian Greens share the view of the committee that 
individual advocacy and legal assistance should be independent of the Agency but we 
also believe the committee recommendation that the “the bill be amended to recognise 
the role of advocacy, and that the government consider as one option the amendment 
of clause 4 to recognise in the principles the roles of advocacy,” is insufficient to 

                                              
2  National People with Disabilities and Carer Council, Submission 612, p. 1. 

3  Australian Human Rights Commission, Submission 492, p. 8. 
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adequately embed the need for the agency to play a role in integrating its services with 
those of mainstream systems. 

The Australian Greens also note that s14 already allows the agency to provide funding 
to other persons or entities for the purposes of enabling them both to assist people 
with a disability and in the performance of the Agency’s functions. By inserting a 
clause about the role of the agency to ensure that other areas of life such as education, 
employment, housing and public transport are accessible to people with a disability as 
part of ensuring access to necessary and reasonable supports, the agency is also 
strengthened in its ability to empower other organisations such as disability support 
organisations and systemic advocates to play a role in supporting the integration of the 
NDIS and other services and build individual capacity to access those services. 

Recommendation 1 

That the principles of the bill include a separate and specific reference to the role 
of the agency in undertaking systemic advocacy to increase access to services that 
are not funded by the NDIS for people living with a disability as part of ensuring 
access to “reasonable and necessary supports”.   

Individual Advocacy 

As covered in the main committee report, many submitters drew a clear distinction 
between systemic advocacy to improve access for all people with a disability in 
specific areas of need, and specific, individual advocacy, particular advocacy for 
individuals who have a dispute with the NDIA.  

On the weight of the evidence, the Australian Greens share the view of the committee 
that in principle the funding for specific legal assistance should be separate to the 
funding administered by the NDIA. However, the Australian Greens also recognise 
that this requires the government to make an ongoing commitment to fund advocacy 
and legal aid.  

The role of advocacy is brought into sharp focus by the mechanisms by which 
participants and others can seek to challenge the decisions of the agency. The 
Australian Greens support the recommendation that the launch sites should monitor 
this aspect and emphasise that advocates need to be included as some of the key 
stakeholders to be consulted.  

Recommendation 2 

That Government increase the funding for available for legal assistance and 
advocacy that is conducted on behalf of a person/people living with a disability. 

Recommendation 3 

That when the review of the legislation is being conducted under clause 208, the 
government also examine how individual advocacy has been funded and the 
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ability of participants to access advocates and legal assistance in order to 
determine whether further provisions for advocacy are required within the NDIS 
legislative framework.  

Residency requirements 

Under Clause 23(1) of the bill, a person must be an Australian citizen, permanent visa 
holder or protected special category visa holder, and also be residing in Australia, 
before they can be eligible for the NDIS.  

The Australian Greens do not believe that the Department evidence set forth in 4.48 of 
the majority report clearly establishes a distinction between the policy rationale for the 
NDIS and for Medicare. Rather, the Australian Greens agree with the arguments from 
organisations such as the Ethnic Disability Advocacy Centre and FECCA that this is 
unnecessarily exclusionary and that refugee still awaiting their permanent residency 
and their children should not be excluded from the scheme.4 

 Recommendation 3  

That the government adopt the same approach in the NDIS bill to the residence 
eligibility criteria as that that taken in section 3 of the Health Insurance Act 
1973.  

Portability 

Clause 40 of the bill provides for the suspension of a participant's plan in 
circumstances where the participant is absent from Australia beyond what is termed a 
'grace period' of 6 weeks.  

The Australian Greens note that the report already contains residency requirements for 
participants. It also requires participants to notify the CEO if they have a change of 
circumstances relevant to their participation or their plan (clause 51). The Australian 
Greens do not see a need for the additional, intrusive requirement that the CEO be 
advised if the person is absent from Australia for more than six weeks. This reads as 
though it has been inappropriately lifted from social security law, but it is 
inappropriate in the NDIS context, as long as the absence is consistent with the plan. 
If there is a specific reason why extended international travel would interfere with the 
appropriate provision of supports or was assessed as presenting an unacceptable risk, 
which could be addressed through the plan.  

The Australian Greens also point out that the NDIS itself is not a welfare payment. 
Where a person with disability is also on income support that might have, for 
example, particular activity or job-seeking requirements, their travel would be 
constrained, in the same manner as persons without a disability, through other Social 

                                              
4  See FECCA, Submission 551, p. 7;  Ms Wendy Rose, Ethnic Disability Advocacy Centre, 

Proof Committee Hansard, 18 February 2013, p. 46. 
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Security Act requirements. However a person with disability not under such 
obligations should not have them applied just because they are participants in the 
NDIS.  

Recommendation 4 

That clause 40 be deleted.  

Age Requirement 

The issue of how those who are over 65 will access adequate support has been 
acknowledged by the majority report, and one way or another the Government needs 
to ensure that there is not a cohort of people who are living with a disability and are 
over 65 such as those with Post-polio syndrome who may develop their condition too 
late to access the NDIS early intervention provisions but who will also not receive 
appropriate care within the Aged Care system.  The Australian Greens believe that 
either we need to completely remove the age restriction and include over-65s in the 
existing launch sites as appropriate, or the Government needs to put in place specialist 
support services for those over 65 who have a non-age related disability, that will not 
be picked up by the early intervention component.  

Aboriginal and Torres Strait Islander peoples and the NDIS 

The Australian Greens recognise that Aboriginal and Torres Strait Islander peoples 
living with a disability have significant difficulty accessing appropriate services.  

The committee heard a range of evidence about how the NDIS might be tailored to 
meet the needs of Aboriginal and Torres Strait Islander peoples.  

Although some Aboriginal and Torres Strait Islander people will be included within 
the launch sites as part of a broader cohort, the committee heard evidence from Mr 
Griffiss, from the First Peoples Disability Network Australia, who said: 

South Australia obviously is an area where we would see great opportunity 
given that it is a whole-of-state thing. Our concern there, though, is the 
practicalities given that it is only a child trial. In literal terms, if we were to 
go into a community and say, 'Look, we're going to support the children, 
but sorry; you fellows are missing out,' it is not going to play well. I do not 
think that would be unique to Aboriginal communities, necessarily. But that 
is going to be the challenge there. The Hunter definitely presents an 
opportunity, because there are large Aboriginal populations in that part of 
the state. So they are the two launch areas that we are focused upon, but we 
do argue for our own stand-alone one also to work in parallel and do some 
learnings against both, if you like. I think that would be valuable for the 
agency going forward.5 

                                              
5  Mr Griffiss, The First Peoples Disability Network Australia, Proof Committee Hansard, 

19 February 2013, p. 25. 
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Submitters emphasised that Aboriginal communities have specific needs, including 
consideration of culture and language when engaging with the NDIS: 

Ms Rankine told the committee: 
I commend the government for the NDIS, but it needs to be done 
specifically for Aboriginal people—including cultural standards and 
cultural protocols—for them to understand why you are delivering this as a 
service to the people. As Indigenous peoples with disabilities, if we have 
lived a life we are capable of doing that.6 

Mr Simpson of the National Disability Services (Western Australia), told the 
committee that: 

There are two key themes that I would like to address. The first is the need 
for the National Disability Insurance Scheme to adequately reflect the 
diversity of communities around Australia, especially the differing needs 
and issues in rural and remote areas, and cultural and language differences 
among different populations, particularly Aboriginal people.7 

In order to gain a better understanding of how the NDIS can address the needs of 
Aboriginal and Torres Strait Islander peoples, The First Peoples Disability Network 
Australia suggested: 

Groote Eylandt as a potential Aboriginal launch site because of the high 
rates of a particular form of disability there, which senators may be familiar 
with. It is a very severe and profound disability over time, and has physical 
disability aspects to it as well as a whole range of different aspects. Also, it 
is isolated because of its location. That would potentially be a good location 
for getting a better understanding of how we can make the system work in a 
remote location, because there are service providers that operate there, and 
they do that quite well. There would be a need to learn more about how 
they can do better with more resources.  There is also a need to focus on 
larger regional centres… And then there is the urban experience too, which 
needs to be better understood. There is no doubt that there are more options 
in urban settings, but it does not necessarily mean that we are seeing greater 
access for Aboriginal people with disability.8 

The Australian Greens support the views put forth by the First Peoples Disability 
Network Australia and would like to see the creation of an additional launch site that 
focuses on delivering the NDIS to one or more rural and remote Aboriginal 

                                              
6  Ms Rankine, First Peoples Disability Network Australia, Proof Committee Hansard, 

19 February 2013, p. 31. 

7  Mr Simpson, National Disability Services Western Australia, Proof Committee Hansard, 
18 February 2013, p. 18 

8  Mr Griffiss, from the First Peoples Disability Network Australia, Proof Committee Hansard, 
19 February 2013,  p .28. 
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communities in order to develop a better understanding of the needs of these 
communities and service delivery challenges that the NDIS needs to address. 

Recommendation 5 

That the Government create an additional launch site that focuses on delivering 
the NDIS to one or more rural and remote Aboriginal communities. 

 

 

 

 

Senator Rachel Siewert 
Australian Greens 
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Additional Comments – Coalition Senators 
 

Coalition support 

All Senators know that the system of support for Australians with disability is broken. 
The evidence received by the Committee through more than 1,600 submissions made 
this point in every case.  

The evidence received from witnesses again reinforced that the level of support a 
person with a disability receives depends on a number of factors including the state 
they live in, whether the disability is congenital or was acquired and, if acquired, 
whether it was in the workplace, a motor vehicle accident or some other context. 
Workers compensation and motor vehicle accident insurance provides coverage in 
some jurisdictions. But if you are born with a disability or acquire a disability later in 
life it can be a different story – waiting lists and queues. The result is that many 
people with a disability are left without the assistance they need.  

In the words of the Leader of the Opposition, Mr Tony Abbott, “the NDIS is an idea 
whose time has come”.  

The Coalition agrees Australia needs a new system of support based on need rather 
than rationing with the entitlement for support going to the individual. The individual 
needs to be at the centre and in charge, able to pick the supports, equipment and 
service providers of their choice. This is the vision of the Productivity Commission’s 
landmark report into long term care and support for people with disability. This is the 
vision of the National Disability Insurance Scheme. 

The Coalition has enthusiastically supported each milestone on the road to the NDIS: 
• The Coalition supported the work of the Productivity Commission. 
• The Coalition supported the $1 billion dollars in the last budget. 
• The Coalition supported the five launch sites. 
• The Coalition supported the agreement between the Commonwealth and New 

South Wales for a full state-wide roll out after the Hunter launch. 
• The Coalition supports this legislation.  

The Leader of the Opposition, Mr Abbott, has demonstrated his personal commitment 
to Australians with disability and those who care for them by dedicating $540,000 
raised by the 2012 Pollie Pedal charity bike ride to Carers Australia.  Along the 1,000 
kilometre route Mr Abbott met with people with disability, carers and disability 
organisations. The next two Pollie Pedals will also be in partnership with and raise 
funds for Carers Australia.  
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Any comments the Coalition makes about the NDIS are offered in a constructive spirit 
- to help make the NDIS the best that it can be. The Coalition stands ready to work 
with the Government to see an NDIS delivered as soon as possible. The Coalition 
believes an NDIS can be delivered within the time frame recommended by the 
Productivity Commission by a prudent government that manages well. 

 

Beyond partisanship 

The NDIS is a person-centred and self-directed funding model. It is aligned to the 
objectives of empowering the individual, removing government from people’s lives 
and reducing red tape. The Coalition believes that the full implementation of an NDIS 
would be nothing short of a new deal for people with disabilities and their carers. We 
have to get this right.  

Because the NDIS is a once-in-a-generation reform that will unfold over the life of 
several parliaments, it should be the property of the Parliament as a whole, on behalf 
of the Australian people, rather than that of any particular political party. To get this 
right will require a very high level of consultation and attention to detail not just now, 
not just in the launch sites, but from now until full implementation.  

The NDIS should be beyond partisan politics. The Coalition has been disappointed 
when some members of the Government have claimed the NDIS represents 
quintessentially Labor values. It does not. The NDIS represents Australian values. A 
fair go. Helping those who face challenges for reasons beyond their control. No side 
of politics has a mortgage on these.  

The Coalition has called for the establishment of a joint parliamentary committee, to 
be chaired by both sides of politics, to oversee the establishment and implementation 
of the NDIS.  A parliamentary oversight committee would lock in all parties and 
provide a non-partisan environment where issues of design and eligibility could be 
worked through co-operatively.  

Mr George Christensen, the Member for Dawson has, had a motion in the House to 
establish this committee for some time. Regrettably, the motion has not been brought 
forward for a vote. Senators Fifield and Boyce moved a similar motion to establish the 
oversight committee on 27 June 2012. The Government and the Australian Greens 
combined in the Senate to vote it down. 

Mr Abbott reiterated the offer to join in establishing a parliamentary oversight 
committee in his Press Club Speech on 31 January 2013 saying, 

The Coalition is so committed to the National Disability Insurance Scheme, 
for instance, that we’ve offered to co-chair a bi-partisan parliamentary 
committee so that support for it doesn’t flag across the three terms of 
parliament and among the nine different governments needed to make it 
work. 
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When the Government has been offered the opportunity to embrace genuine bi-
partisanship in relation to the NDIS it has declined to do so.  This legislation gives the 
Government another opportunity to correct this. 

The Coalition intends to give the Government, the Australian Greens and the 
independent Members and Senators an opportunity to accept the hand of cooperation 
by moving an amendment to this Bill to establish a non-partisan oversight committee. 
We urge the Government to accept this offer. The Coalition will move an amendment 
to this effect in the House (Attachment A). 

 

A joint venture of all Australian Governments 

It is important to note that every Government in Australia and every Opposition in 
Australia supports and wants to see an NDIS. 

It was disappointing that the Prime Minister did not treat all jurisdictions as partners at 
the COAG meeting in July 2012. It was to the credit of the Victorian and New South 
Wales Governments that they continued to negotiate in the face of misrepresentation 
by the Federal Government and reached agreement to host launch sites. A cooperative 
approach is essential. There can be no NDIS without the states and territories. They 
are partners, not enemies. 

The fruits of a constructive approach were evident when Premier O’Farrell of New 
South Wales and the Prime Minister signed an inter-governmental agreement in 
December 2013 for a full state-wide NDIS roll out after the Hunter launch project. 
The Government should continue this constructive approach in discussions with the 
other jurisdictions to conclude further bilateral agreements. There can be no full NDIS 
without an inter-governmental agreement with each state and territory. 

It is worth making comment in relation to those states that are not hosting launch sites. 
The Productivity Commission never envisaged every state hosting a launch site and 
never saw the absence of a launch site as a bar to taking part in a full national rollout. 
Indeed Premier Newman of Queensland has written to the Prime Minister with a 
proposal to be part of a full national roll out. Premier Barnett of Western Australia has 
written to the Prime Minister proposing a joint Western Australia-Commonwealth 
NDIS. 

Questions of funding also need to be cooperatively worked through with the states and 
territories. Legitimate questions and due diligence should not be portrayed as a lack of 
commitment to the NDIS. For example, while the Coalition emphatically supported 
the Government’s commitment of $1 billion to the NDIS in the last Federal Budget, 
there was some difficulty in reconciling this figure with the $3.9 billion the 
Productivity Commission said would be necessary over the forward estimates for the 
first phase of the NDIS. We assume the Government will explain, account for this, 
and make appropriate provision in the coming budget.  
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The Coalition will continue to place the NDIS above politics and is prepared to work 
with State and Commonwealth governments towards a better deal for people with a 
disability.  

 

The need for full information 

This Bill establishes the framework for the National Disability Insurance Scheme and 
the National Disability Insurance Scheme Launch Transition Agency (the Agency).  
This will enable the scheme to be launched, and the Agency to operate the launch, in 
four sites across Australia from July 2013 and five sites from July 2014. The first 
stage of the Scheme will benefit more than 20,000 people with disability, their 
families and carers living in South Australia, Tasmania, the Hunter in New South 
Wales, the Barwon area of Victoria and the Australian Capital Territory. 

The Scheme will provide funding to individuals or organisations to help people with 
disability participate more fully in economic and social life through the provision of 
an entitlement enabling things such as equipment, supported accommodation or 
personal attendant care. 

The mechanics of the Agency will be established by way of legislative instruments 
called the NDIS rules.  These regulations, the NDIS rules, will further detail areas 
such as eligibility and assessment criteria. The Government released a discussion 
paper about the rules on 1 February 2013. Rather than containing a draft set of rules, 
the discussion paper was a series of questions. 

This is significant as the Bill itself is essentially a framework. It establishes the 
Agency, the Board, the Chief Executive and a general definition of eligibility. But the 
mechanics of the scheme will be established by the rules. A recurrent theme in 
evidence presented by witnesses was that it was hard to offer advice or pose questions 
or to plan for the launch sites in the absence of the rules.  

The Government released seven sets of draft NDIS rules on the final day of hearings 
of the Senate Community Affairs Committee on Tuesday 5 March. These included 
draft rules for becoming a participant, draft rules for children, draft rules for privacy, 
draft rules for nominees, draft rules for supports, draft rules for registered providers 
and draft rules for plan management. These draft rules are still the subject of 
consultation with the states and territories and disability stakeholders. The Coalition 
will study them carefully.  

The Government has also indicated that there are potentially dozens of batches of 
draft rules still to be released. These need to be released quickly and well before 
passage of the Bill. In her second reading speech, the Prime Minister indicated the 
Government's intention to bring the final version of the Bill to a vote in the Budget 
session. The remaining rules need to be released soon to enable proper scrutiny and 
consultation with stakeholders. 
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The risk, as always, with this government is in their capacity to competently 
implement.  The interaction of three components – the NDIS Bill, the NDIS rules and 
the operating guidelines for the NDIS Launch Transition Agency – will determine 
how, and how well, the NDIS operates.  The work of the Senate Committee is critical 
and it should have been afforded the benefit of the full NDIS rules and the operating 
guidelines for the Agency before concluding its work. Right now, it isn’t possible to 
develop a complete picture of how the NDIS will unfold because of insufficient 
information.  

 

A community effort 

This legislation to give effect to a National Disability Insurance Scheme is in the 
Parliament due to a grass roots campaign by carers, Australians with disability and the 
organisations that support them.  They came together. They decided enough was 
enough. They spoke with one voice. They declared “We’re as mad as hell and we’re 
not going to take it anymore”. 

The two main intellectual drivers of the NDIS have been Mr John Walsh AM, a 
partner at PwC, and Mr Bruce Bonyhady AM, Chair of Yooralla and President of 
Philanthropy Australia, without whose determination, professional expertise and 
personal knowledge this legislation would not be before the Parliament.    

 

Conclusion 

This legislation is not perfect. The NDIS is a complex venture. Amendments after 
introduction of the legislation to the Parliament were inevitable. The Senate 
Committee process has again proven its worth through this inquiry. The Government 
has undertaken to carefully consider the work of the Committee. However, in the time 
available, the Committee was never going to be able to address all design issues. The 
onus remains on the Government. The prime function of the Committee in the 
compressed time frame was to seek to ventilate as many issues as possible.  

While the Coalition and other parties support the NDIS and the broad architecture 
outlined by the Productivity Commission, the detailed design of the scheme, the 
legislative drafting and launch site implementation are the responsibility of the 
Government. The Coalition had offered to be partners with the Government in the 
design of the scheme and the drafting of the legislation through the establishment of a 
joint parliamentary committee to oversee the implementation of the NDIS. This offer 
was not accepted. Therefore the Coalition has not had the benefit of the information 
and the opportunity such a Committee would have provided to work with the 
Government on these issues.    

The Coalition want the NDIS to be a success. The Coalition want the launch sites to 
run smoothly. The Coalition wants this legislation to achieve the objectives laid out by 
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the Productivity Commission. The Coalition stands ready to work with the 
Government and all jurisdictions to make the NDIS a reality. 

 

 

 

Senator Mitch Fifield Senator Sue Boyce 

 

 

 

Senator Dean Smith Senator Bridget McKenzie 

 

 

 

Senator David Fawcett  
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ATTACHMENT A 
 
 
2010-2011-2012-2013      
 
The Parliament of the 
Commonwealth of Australia 
 
HOUSE OF REPRESENTATIVES 
 
 

 

National Disability Insurance Scheme Bill 2012 
 
 
(Amendment to be moved by Mr Andrews*) 
 

(1) Page 80 (after line 17), at the end of Part 6, add: 

Part 7—Joint Select Committee on the National Disability 
Insurance Scheme 

   

103A  Parliamentary Joint Committee on the National Disability Insurance Scheme 

 (1) As soon as practicable after the commencement of the first session of each Parliament, a 
joint committee of members of the Parliament, to be known as the Parliamentary Joint 
Committee on the National Disability Insurance Scheme, is to be appointed according to 
the practice of the Parliament. 

 (2) The Committee is to consist of 10 members, made up of the following: 
 (a) 2 members of the House of Representatives who are Government members; 
 (b) 2 members of the Senate who are Government members; 
 (c) 2 members of the House of Representatives who are Opposition members; 
 (d) 2 members of the Senate who are Opposition members; 
 (e) 1 member of the House or Representatives or the Senate who is a member of the 

Australian Greens; 
 (f) 1 member of the House of Representatives or the Senate who is an independent 

member. 
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 (3) A member of the Parliament is not eligible for appointment as a member of the 
Committee if he or she is: 

 (a) a Minister; or 
 (b) the President of the Senate; or 
 (c) the Speaker of the House of Representatives. 

 (4) A member ceases to hold office: 
 (a) when the House of Representatives expires by effluxion of time or is dissolved; or 
 (b) if he or she becomes the holder of an office specified in any of the paragraphs of 

subsection (3); or 
 (c) if he or she ceases to be a member of the House of the Parliament by which he or 

she was appointed; or 
 (d) if he or she resigns his or her office as provided by subsection (5) or (6). 

 (5) A member appointed by the Senate may resign his or her office by writing signed by him 
or her and delivered to the President of the Senate. 

 (6) A member appointed by the House of Representatives may resign his or her office by 
writing signed by him or her and delivered to the Speaker of that House. 

 (7) Subject to the requirements of subsection (2), either House of the Parliament may appoint 
one of its members to fill a vacancy amongst the members of the Committee appointed by 
that House. 

103B  Powers and proceedings of the Committee 

  All matters relating to the powers and proceedings of the Committee are to be determined 
by resolution of both Houses of the Parliament. 

103C  Functions of the Committee 

 (1) The functions of the Committee are: 
 (a) to review the implementation of the National Disability Insurance Scheme; and 
 (b) to review the administration and expenditure of the National Disability Insurance 

Scheme; and 
 (c) to review any matter in relation to the National Disability Insurance Scheme 

referred to the Committee by: 
 (i) the responsible Minister; or 
 (ii) a resolution of either House of the Parliament; and 
 (e) to report the Committee’s comments and recommendations to each House of the 

Parliament and to the responsible Minister; 
 (f) such functions as agreed to by resolutions of the House of Representatives and the 

Senate. 

103D  Annual report 

  As soon as practicable after each year ending on 30 June, the Committee must give to the 
Parliament a report on the activities of the Committee during the year. 

[parliamentary joint committee] 
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3 Aids and Equipment Action Alliance   
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6 Confidential 
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Additional Information  
1 Discussion paper in response to the Productivity Commission's Disability 

Care and Support inquiry report, from Mental Health Coordinating Council, 
received 21 January 2013  

2 Submission to the Select Council on Disability Reform, from Mental Health 
Coordinating Council, received 21 January 2013  

3 Submission to the Productivity Commission's inquiry into Disability Care and 
Support, from Young People In Nursing Homes National Alliance, received 
14 February 2013  

4 Response to the Productivity Commission's Draft Report into Disability Care 
and Support, from Young People In Nursing Homes National Alliance, 
received 14 February 2013  

5 Preliminary position paper on Independent Advocacy and Independent 
Information, from NSW Disability Network Forum, received 1 March 2013  

6 Commonwealth Draft NDIS Rules - For becoming a participant, from 
Department of Families, Housing, Community Services and Indigenous 
Affairs, received 5 March 2013  

7 Commonwealth Draft NDIS Rules - Children, from Department of Families, 
Housing, Community Services and Indigenous Affairs, received 5 March 
2013  

8 Commonwealth Draft NDIS Rules - For the protection and disclosure of 
information, from Department of Families, Housing, Community Services and 
Indigenous Affairs, received 5 March 2013  

9 Commonwealth Draft NDIS Rules - Nominees, from Department of Families, 
Housing, Community Services and Indigenous Affairs, received 5 March 
2013  

10 Commonwealth Draft NDIS Rules - Supports for participants, from 
Department of Families, Housing, Community Services and Indigenous 
Affairs, received 5 March 2013  

11 Commonwealth Draft NDIS Rules - For registered providers of supports, 
from Department of Families, Housing, Community Services and Indigenous 
Affairs, received 5 March 2013  

12 Commonwealth Draft NDIS Rules - Plan management, from Department of 
Families, Housing, Community Services and Indigenous Affairs, received 5 
March 2013  
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13 Building an Industry of Choice Summary Report (March 2013), by Natasha 
Cortis, Gabrielle Meagher, Sharni Chan, Bob Davidson and Toby Fattore, 
from Health Services Union, received 6 March 2013  

14 Building an Industry of Choice Final Report (March 2013), by Natasha Cortis, 
Gabrielle Meagher, Sharni Chan, Bob Davidson and Toby Fattore, from 
Health Services Union, received 6 March 2013  

15 Overview of My Access Checker, from Department of Families, Housing, 
Community Services and Indigenous Affairs, received 7 March 2013  

16 Screen shots of My Access Checker, from Department of Families, Housing, 
Community Services and Indigenous Affairs, received 7 March 2013  

17 Tabled document from Montrose Access, at Brisbane public hearing 30 
January 2013  

18 Tabled document from Queensland Disability Network, at Brisbane public 
hearing 30 January 2013  

19 Tabled document from NSW Council for Intellectual Disability, at Newcastle 
public hearing 31 January 2013  

20 Tabled document from Mr Brian O'Hart, at Perth public hearing 18 February 
2013  

21 Tabled document from Mr Ray Walter, at Perth public hearing 18 February 
2013  

22 Tabled document from Carers WA, at Perth public hearing 18 February 2013  

23 Tabled document from Ms Julie Guilfoile, at Perth public hearing 18 February 
2013  

24 Tabled document from Ethnic Disability Advocacy Centre, at Perth public 
hearing 18 February 2013  

25 Tabled document from Australian Lawyers Alliance, at Adelaide public 
hearing 19 February 2013  

26 Tabled document from Carers Australia, at Hobart public hearing 22 February 
2013 
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Answers to Questions on Notice 
1 Answers to Questions on Notice received from Queensland Advocacy Inc, 31 

January 2013  

2 Answers to Questions on Notice received from Carers Queensland, 1 
February 2013  

3 Answers to Questions on Notice received from Montrose Access, 14 February 
2013  

4 Answers to Questions on Notice received from National People with 
Disabilities and Carer Council, 6 March 2013  

5 Answers to Questions on Notice received from Alzheimer's Australia, 8 
March 2013 

 



236  

 

 



  

 

APPENDIX 2 
Public Hearings 

Tuesday, 29 January, 2013 

Crystal Room, Mercure Hotel, Townsville 

Witnesses 
Mental Illness Fellowship of North Queensland Inc. 
AUDAS, Mr Jeremy, Chief Executive Officer 
 
Townsville Independence Program for Adult Community Living Inc (TIPACL) 
BROWN, Mr Duncan John, Chief Executive Officer 
 
Community Connection Inc. 
CAMPBELL, Ms Peggy, Human Resources 
NAUGHTON, Ms Debbie, Family & Individual Coordinator 
 
Supported Options in Lifestyle and Access Services Inc.  
CLARK, Ms Rhonda Florence, Chief Executive Officer 
CLUMPOINT, Ms Cindy, Mental Health Recovery Worker, Palm Island 
SIEBEL, Ms Elizabeth, Carer and Board Member 
 
Deaf Services Queensland 
CLEWS, Ms Liza, Community Development Officer 
 
Cootharinga 
GRANT, Mr Rob, President, 
WALSH, Mr Brendan, Chief Executive Officer 
EDWARDS, Mr Brett, General Manager Community Living Service  
O'NEIL, Mrs Julie, General Manager, Training, Respite, Allied Health and 
Rehabilitation Technology Service 
 
Independent Advocacy Townsville 
SPELLING, Ms Pam, Chairperson 
 
Ingham Disability Support Services 
SUTTON, Ms Elizabeth Anne, Chief Executive Officer 
 
Inclusion Works 
THOMPSON, Mr Ric, Coordinator 
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Wednesday, 30 January, 2013 

Undumbi Room, Queensland Parliament House, Brisbane 

Witnesses 
Young People in Nursing Homes Alliance 
MORKHAM, Dr Bronwyn, National Director 
BLACKWOOD, Mr Alan McKenzie, Director of Policy and Innovation 
 
MontroseAccess 
BOURKE, Mr Darrel, Chief Executive Officer 
 
Queensland Advocacy Incorporated 
WADE, Mr Ken, Director 
COLLYER, Mr Nick, Systems Advocate  
 
Endeavour Foundation 
DAVIDSON, Ms Gail, General Manager, Disability Services 
 
Welfare Rights Centre Inc.  
WARRINGTON, Ms Georgina, Director 
DAVISON, Mr Andrew, Solicitor  
 
Hear and Say 
DORNAN, Dr Dimity, Executive Director 
 
Queenslanders with Disability Network 
VICARY, Ms Fran, Chief Executive Officer 
EDMONDS, Mr Mark, Network Facilitator 
 
Amparo Advocacy Inc. 
FORDYCE, Ms Maureen, Manager 
 
Queensland Alliance for Mental Health Incorporated  
O'TOOLE, Ms Cathy, President 
NELSON, Mr Richard, CEO 
 
Carers Queensland 
WALBANK, Ms Sarah, Policy and Research Officer 
 
Kids Matters Occupational Therapy 
WILLIAMS, Ms Vivienne, Director 
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Thursday, 31 January, 2013 

Mulubinba Room, City Hall, Newcastle 

Witnesses 
Cystic Fibrosis, New South Wales  
ADAIR, Ms Michele, Chief Executive Officer 
 
Paraplegic and Quadriplegic Associations of New South Wales (ParaQuad New 
South Wales) 
BOSOTTI, Mr Max, Chief Executive Officer 
HARVEY, Ms Tonina Louise, AM, General Manager Community Services 
 
Stockton Hospital Welfare Association 
CUNEO, Mrs Wendy, Deputy President 
 
DARABI, Mr Daniel, Private capacity 
 
Family Advocacy 
EPSTEIN-FRISCH, Ms Belinda, Systemic Advocate 
SAMPERI, Ms Nadia Ray, Systemic Advocate 
 
FORREST, Ms Heidi, private capacity 
 
Samaritans Foundation 
GRAHAM, Ms Lynne, Director, Organisational Development 
 
Disability Advocacy NSW 
GRIERSON, Mr Mark, Chief Executive Officer 
PEEK, Ms Catherine, Deputy Chief Executive Officer 
 
Hunter Disability Support Organisation 
HUGHES, Ms Linda, Community Development 
MAHONY, Ms Catherine, Community Development 
 
Mai-Wel Ltd 
KEARNEY, Ms Pennie, Chief Executive Officer 
 
MS Australia 
TAME, Ms Susan, Manager Community Services 
LYDON, Ms Amanda, Community Support Worker/Nurse, Hunter Region 
 
Motor Neurone Disease Association, New South Wales 
OPIE, Mr Graham, Chief Executive Officer 
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New South Wales Council for Intellectual Disability 
SIMPSON, Mr Jim 
 
 
 

Friday, 1 February, 2013 

Macquarie Room, Parliament of NSW, Sydney 

Witnesses 
Ai-Media 
ABRAHAMS, Mr Tony, Chief Executive Officer 
JONES, Mr Alex, Brand Ambassador 
 
Aboriginal Disability Justice Campaign 
McGEE, Mr Patrick, Coordinator 
BALDRY, Professor Eileen, Member 
 
Attendant Care Industry Association 
BLEASDALE, Mr Michael, Executive Director 
 
Legal Aid New South Wales 
HITTER, Ms Monique, Executive Director, Civil Law Division 
FINLAY, Ms Jackie, Senior Solicitor, Civil Law Division 
 
Australian Human Rights Commission 
INNES, Mr Graeme, Disability Discrimination Commissioner 
POTTS, Dr Helen, Principal Advisor, Disability Rights Unit 
 
Carers NSW 
KATRAKIS, Ms Elena, Chief Executive Officer 
 
Council of Social Services New South Wales 
KUMAR, Ms Rashme, Senior Policy Officer 
REGAN, Ms Christine, Senior Policy Officer 
 
Royal Institute for Deaf and Blind Children 
REHN, Mr Chris, Chief Executive 
THOMSON, Mr Craig, Director, Clinical Services 
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Monday, 18 February, 2013 

Committee Meeting Room 2, Legislative Assembly Committee Office, Perth 

Witnesses 
Carers Western Australia 
COATES, Mr Paul, Chief Executive Officer 
 
Centre for Cerebral Palsy 
HOGBEN, Ms Judy, Chief Executive Officer  
de MEL, Dr Leela, Senior Policy Officer 
GRANVILLE, Mr David, Manager, Strategic Options 
 
Mental Health Commission 
DILLON, Mr Eric, Director, Policy Strategy and Planning Directorate 
 
GUILFOILE, Ms Julie, Private capacity 
 
Developmental Disability Council of Western Australia 
HARVEY, Ms Taryn Rae, Chief Executive Officer 
 
Ethnic Disability Advocacy Centre 
ROSE, Ms Wendy Sharon, Chief Executive Officer  
RAJAN, Mr Suresh, Treasurer, Board of Management 
ISCEL, Ms Nihal, Manager, Advocacy Services 
 
JENKINSON, Ms Samantha, Private capacity 
 
Senses Foundation 
KARASINSKI, Ms Debbie Anne, Chief Executive Officer 
 
McCONNELL, Mr Kelsen, Private capacity 
 
McCONNELL, Mr Robert, Private capacity 
 
McCONNELL, Mrs Kristine, Private capacity 
 
People with Disabilities Western Australia 
McGHIE, Miss Monica Anne, President 
 
O'HART, Mr Brian, private capacity 
 
Western Australia Individualised Services  
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WALKER, Ms Marita, Chairperson 
PEARMAN, Ms Leanne, Executive Officer 
 
National Disability Services, Western Australia 
SIMPSON, Mr Terry, State Manager  
 
Bolshy Divas 
SOFTLY, Ms Jackie, Spokesperson 
 
MS Society Western Australia 
STAFFORD, Mr Marcus, Chief Executive Officer 
 
Nulsen Association 
TREWERN, Mr Gordon, Chief Executive Officer 
 
Activ Foundation Inc  
VIS, Mr Tony Jan Frederik, Chief Executive Officer 
 
WALTER, Mr Ray, private capacity 
 
 
 

Tuesday, 19 February, 2013 

McLeod Room, Julia Farr Association, Adelaide 

Witnesses 
Australian Lawyers Alliance  
KERIN, Mr Anthony, National President 
BOYLEN, Mr Patrick, President SA 
 
Medical Insurance Group Australia  
CORSINI, Mr Maurie, Underwriting Manager 
 
Royal Society for the Blind of S.A. Inc. 
DALY, Mr Andrew Rex, Executive Director 
 
Office of the Health and Community Services Complaints Commissioner, South 
Australia 
TULLY, Mr Steve, Health and Community Services Complaints Commissioner 
EDWARDS, Ms Sandy, Manager, Complaint Resolution Service 
 
First Peoples Disability Network Australia 
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RANKINE, Ms Gayle, Chairperson 
GRIFFIS, Mr Damian, Executive Officer 
 
Private Mental Health Consumer Carer Network (Australia) 
McMAHON, Ms Janne, OAM, Independent Chair 
SPRINGGAY, Ms Margaret, Representative 
 
National Organisation for Fetal Alcohol Syndrome and Related Disorders 
MIERS, Ms Sue, Chair, Board of Management  
PICKEN, Ms Leila, National Policy Officer 
MIERS, Mr Tony, Board Member and Public Officer 
 
Novita Children's Services 
THOMPSON, Mr Ian, Company Secretary 
RAPPENSBERG, Mr Glenn, Chief Executive 
 
Law Society of South Australia 
RISCHBIETH, Mr Thomas John Hugh 
WHITE, Mr Stephen John 
 
South Australian Council of Social Service 
WOMERSLEY, Mr Ross, Executive Director 
 
 
 

Wednesday, 20 February, 2013 

Chamber, City Hall, Geelong 

Witnesses 
Colac Otway Region Advocacy Service 
BRADY, Mr Paul, Coordinator 
BUCHANAN, Ms Jessica, Advocate 
 
Office of the Public Advocate 
CHESTERMAN, Dr John Henry, Manager of Policy and Education 
 
Disability Services Commissioner 
HARKIN, Mr Laurie AM, Disability Services Commissioner  
COULSON BARR, Ms Lynne, Deputy Disability Services Commissioner 
 
Barwon Health 
HAYLES, Ms Robyn, Executive Director, Community Health and Rehabilitation 
Services 
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Victoria Legal Aid 
HILTON, Ms Kristen, Director, Civil Justice, Access and Equity & Regional Director 
Barwon and South Coast 
PARKINSON, Ms Josephine, Senior Policy and Projects Officer, Civil Justice, 
Access and Equity 
 
Australian Federation of Disability Organisations 
HOBSON, Ms Leah, NDIS Engagement Officer 
 
Gateways Support Services Inc. 
MALONE, Mrs Rosemary, Chief Executive Officer 
 
Association for Children with a Disability 
McGARRY, Mrs Elizabeth, Chief Executive Officer 
 
Carers Victoria 
PIERCE, Ms Gillian, Program Manager, Policy and Research 
 
Karingal Inc. 
STARKEY, Mr Daryl, Chief Executive Officer  
PIERCE, Ms Jacqueline, Manager, ARCsupport 
 
 
 

Thursday, 21 February, 2013 

Committee Room G.6, Parliament of Victoria, Melbourne 

Witnesses 
Vision 2020 Australia  
JACKSON, Associate Professor Jonathan, Chair, Low Vision and Rehabilitation 
Committee 
AH TONG, Mr Brandon, Policy and Public Affairs Adviser (Vision Australia) 
 
Royal Australian and New Zealand College of Psychiatrists 
BENNETT, Dr Chad, College Fellow 
 
Uniting Care Community Options 
SHEPHERD, Mr Scott, Chief Executive 
CHAPMAN, Mr Eddie, Principal Policy and Research Officer 
 
Slater and Gordon 
GRECH, Mr Andrew, Managing Director 
CLAYTON, Ms Julie Kirsten, Principal Lawyer 



 245 

 

MANN, Mr Nicholas, Associate, Melbourne TAC Claim 
 
Post Polio Victoria 
PICKERING, Miss Jill Elizabeth Margaret, President  
COOPER, Dr Margaret Maxine, Convener, Advocacy Working Group 
 
DYSON, Dr Maree, Private capacity 
 
BrainLink Services 
STRUGNELL, Ms Sharon, Chief Executive Officer 
HARRIS, Mr Rod, Advisor to Board 
 
Guide Dogs Victoria 
HURD, Mr Steve, Client Systems Business Manager 
 
JacksonRyan Partners 
JACKSON, Mr Max, Partner 
RYAN, Ms Margaret, Partner 
 
Alzheimer's Australia 
REES, Mr Glenn, Chief Executive Officer 
STOKES, Ms Kaele, Strategic Projects Manager 
LINCOLN, Mr Neville 
 
Early Childhood Intervention Australia 
MATTHEWS, Ms Lauren, Executive Director 
 
Orygen Youth Health Research Centre 
McGORRY, Professor Patrick Dennistoun, Executive Director 
 
Housing Choices Australia 
NANKIN, Ms Jean, Development Manager 
SMITH, Mr Michael, Client Services Manager 
 
Blind Citizens Australia 
PASCUAL, Mrs Cheryl, President 
ZAMMIT, Ms Jessica, National Policy Officer 
 
Muscular Dystrophy Australia 
STRUK, Mr Boris, Executive Director 
 
Youth Disability Advocacy Service 
TALEPOROS, Dr George, Manager 
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Friday, 22 February, 2013 

Committee Room 1, Parliament of Tasmania, Hobart 

Witnesses 
Neuromuscular Alliance Tasmania  
ASHFORD, Ms Anne, Secretary 
 
Self Help Workplace 
BAIN, Ms Donna, General Manager and Public Officer 
 
Arts Access Australia 
BENNISON, Mrs Emma Jane, Chief Executive Officer  
 
Optia Incorporated 
STUBLEY, Mr John, Chief Executive Officer 
BESWICK, Mr Drew Anthony, Chief Operating Officer 
CRATES, Ms Nicola, Specialist Support Services Manager 
 
Veranto 
BYRNE, Mr Paul, Chief Executive Officer 
 
Baptcare 
DANGERFIELD, Mr Graham, Chief Executive Officer 
 
Baptcare, Tasmania 
D'ELIA, Ms Mary, State Operations Manager 
 
Australian Blindness Forum  
ENGLISH, Mr Daniel Barry, Chairman 
 
Department of Premier and Cabinet  
EVANS, Mr Nick, Director, Community Development Division 
 
Women With Disabilities Australia 
SWIFT, Ms Karin, President 
FROHMADER, Ms Carolyn, Executive Director  
 
Advocacy Tasmania Inc. 
HARDAKER, Mr Ken, Chief Executive Officer 
 
MS Society of Tasmania (Member, Neuromuscular Alliance Tasmania) 
LANGDON, Ms Mary, Client Services Manager 
 
Speak Out Association of Tasmania Inc. 
MALLETT, Ms Mary, Manager 
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Association for Children with Disability, Tasmania 
PEGG, Ms Caroline, Chief Executive Officer 
 
 
 

Monday, 4 March, 2013 

Committee Room 2S3, Parliament House, Canberra 

Witnesses 
National Disability Services 
BAKER, Dr Ken, Chief Executive 
ANGLEY, Ms Philippa, National Policy Manager 
 
Aged and Carer Advocacy Service 
MAY, Mrs Fiona, Chief Executive Officer, ACT Disability 
HARRISS, Ms Jane, Advocate, ACT Disability 
ANNETTE, Ms Leanne, Client, ACT Disability 
 
People with Disability Australia 
WALLACE, Mr Craig, President  
BOWDEN, Mr Matthew, Co-Chief Executive Officer 
BEVAN, Ms Ngila, Advocacy Projects Manager 
 
Brain Injury Australia 
RUSHWORTH, Mr Nick, Executive Officer 
BROOKES, Dr Derek, Policy Officer 
 
Occupational Therapy Australia 
NORRIS, Ms Rachel, Chief Executive Officer 
CHARIKAR, Mr Karl, National Policy Manager 
McDONALD, Dr Rachael, Member 
 
Macular Disease Foundation Australia 
HERAGHTY, Ms Julie, Chief Executive Officer 
CHOO, Mr Mark, Policy and Research Officer 
 
Youngcare 
CONRY, Mr David, Chairman 
COX, Ms Anna, General Manager, Strategy and Research 
 
Carers Australia 
CRESSWELL, Ms Ara, Chief Executive Officer 
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ELDERTON, Ms Sue, Policy Manager 
JOHNSON, Mrs Helen, Member of the Board 
 
VICSERV 
CROWTHER, Ms Elizabeth, President 
 
Mental Health Commission of New South Wales 
FENELEY, Mr John, Commissioner 
 
Children with Disability Australia 
GOTLIB, Ms Stephanie, Executive Officer 
FORSTER, Mr John, Member 
 
National People With Disabilities and Carer Council 
GALBALLY, Dr Rhonda, AO, Chair 
LAWDER, Ms Nicole, Chief Executive Officer, Homelessness Australia 
 
Communities@Work 
HARWOOD, Ms Lynne Harwood, Chief Executive Officer 
 
Parents of Deaf Children 
KENNEDY, Ms Kate, Coordinator Information and Advocacy 
 
United Voice 
MILROY, Mr Jack, National Political Coordinator 
SPALDING, Ms Meg 
 
National Seniors Australia 
O'NEILL, Mr Michael, Chief Executive Officer 
SKINNER, Ms Marie, Senior Policy Advisor 
 
Disability Advocacy Network Australia 
SIMMONS, Ms Andrea, Chief Executive Officer 
OWEN, Mr David, Policy Consultant 
 
Council for the Ageing 
YATES, Mr Ian AM, Chief Executive 
ROOT, Ms Josephine, National Policy Manager 
 
Health Services Union 
WILLIAMS, Mr Lloyd, Acting National Secretary 
SVENDSEN, Ms Leigh, National Industrial Officer 
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Polio Australia 
TIERNEY, Dr John William OAM, National President and National Patron 
THOMAS, Ms Gillian, Vice-President 
 
 
 

Tuesday, 5 March, 2013 

Committee Room 2S3, Parliament House, Canberra 

Witnesses 
Department of Families, Housing, Community Services and Indigenous Affairs 
WILSON, Ms Serena, Deputy Secretary 
BOWEN, Mr David, Chief Executive Officer, National Disability Insurance Scheme 
Launch Transition Agency 
CARMODY, Ms Margaret, General Manager, National Disability Insurance Scheme 
Launch Transition Agency 
FIELD, Mr Anthony, Group Manager, National Disability Insurance Scheme 
Legislation 
HARTLAND, Dr Nick, Group Manager, Design, National Disability Insurance 
Scheme Taskforce 
 
Financial Services Council 
BROWN, Ms Eve, Senior Policy Manager, Trustees 
 
Community Living Association, Western Australia 
CAMPBELL, Mr Iain Niall, Chief Executive Officer 
 
National Ethnic Disability Alliance 
CRANFIELD, Mr Dwayne, Chief Executive Officer 
DE LA TORRE, Mr Juan, Council Member 
MOHAMED ISMAIL, Ms Norhawa Bee, Research and Policy Officer 
 
Neurological Alliance Australia  
SMEATON, Mr Daryl, Chief Executive Officer, Parkinson's Australia 
FARRELL, Mrs Deborah, Acting Regional Manager (Victoria), MS Australia 
 
National Rural Health Alliance 
GREGORY, Mr Gordon, Executive Director 
FRANZE, Mr John, Policy Officer 
HOPKINS, Mrs Helen, Policy Consultant 
 
Empowering People in Communities, Western Australia 
HOUGH, Ms Kathryn Lee, Chief Executive Officer 
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Law Council of Australia 
PARMETER, Mr Nick, Manager, Civil Justice 
REDPATH, Mr Bill, Chair, NDIS Working Group 
 
Federation of Ethnic Communities Councils of Australia 
WEBSTER, Miss Janice, Senior Policy Officer 
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